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Abstract 

The objective of this study is to determine the incompatibility between the FDRE Constitution 

and the Oromia national regional state constitution on the matter of adjudicating 

constitutionality issues and to identify the possible effects of this incompatibility. Hence the study 

tries to answer: what are the possible effects of these incompatibilities between the FDRE and 

Oromia state constitutions on the matter of constitutional adjudication? To what extent the 

organs established under the Oromia state constitution for the purpose of adjudicating and 

resolving regional constitutional disputes are competent? What are the impacts of excluding 

judiciary from determining the constitutionality of laws under the regional state constitution of 

Oromia?  Is there any clear mechanism provided under the FDRE Constitution to reconcile the 

inconsistencies between the federal and regional laws?  To answer these questions, the study 

analyzes related provisions of the FDRE Constitution and the state constitution of Oromia with 

constitutional adjudication; appropriately reviews the existing literature and critically analyzes 

practical cases. The findings of this study include: While federal and state laws must, at least, be 

consistent on basic democratic principles, like ensuring separation of powers, check and 

balances, independence of judiciary and rule of law in a federation, the state constitution of 

Oromia prohibits ordinary courts from reviewing the constitutionality of both laws of the 

parliament and subordinate enactments of the executive organs like regulations and directives 

contrary to the FDRE Constitution. The exclusion of courts from reviewing the constitutionality 

of subordinate legislations of the executive highly erodes the principle of constitutionalism, at 

regional state level of Oromia.  
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CHAPTER ONE 

1.1 Introduction                                            

Background of the Study 

Ethiopia introduced federal system of government in the 1995 FDRE Constitution after being 

troubled by civil war for tens of decades. The single strategy that the past regimes had was 

assimilation into Amhara domination. This assimilation strategy has been replaced by 

multiculturalism following the fall of the Derg regime. From the aftermath of the downfall of the 

Derg, the new government embarked on ethnic-based federalism under the 1995 Constitution. 

This was considered as a paradigm shift in the history of Ethiopia, because it is a move from 

unification to one culture to recognizing multiculturalism and acknowledging diversity.  

Under the 1995 FDRE Constitution, the right to self determination up to secession is guaranteed 

for the nations, nationalities and peoples of Ethiopia. Based on this, nine regional states were 

established in Ethiopia. These states have enacted their respective regional state constitution 

parallel with the federal Constitution of 1995. As known from federal system of governments; 

constitutions, laws and enabling legislations are enacted both at federal and regional level, since 

we have at least two governments in federations. These laws must be compatible for the purpose 

of uniformity and avoiding inconsistencies. In addition to this, the mechanisms employed to 

resolve the contradictions between the federal and regional laws must be clearly specified under 

the Constitutions and other relevant laws. So, by using clear laws and independent organ as 

arbiter, we can avert confusions and ambiguities arising out of constitutionality issues. 
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Judiciary is an organ of a government which interprets the law in any system of government. As 

we see from different countries’ Constitutions, judiciaries have either the power to interpret and 

settle Constitutional disputes or not have such powers. Some countries like the U.S.A vest the 

power to interpret the Constitution in the hands of ordinary courts. In Europe like Germany 

independent Constitutional court is established for the same purpose. In Latin American 

countries like Brazil, mixed system approach is used. Under the mixed approach of adjudicating 

of constitutionality issues, the regular judiciary and separate constitutional interpreting body are 

working together. Yet, Ethiopia follows peculiar approach in solving constitutionality issues 

unlike any one of the above methods. Ethiopia established House of Federation for interpreting 

the Constitution, which is neither a court nor an independent organ. House of Federation is a 

political organization, because its members are elected by regional state councils as pursuant to 

Article 61(3) of the FDRE Constitution. 

At regional level, the 2001 Revised Constitution of Oromia complicates the issue of 

constitutionality of laws more than the federal constitution. Under this regional Constitution, 

judicial organ does not have any role in interpreting and settling Constitutional disputes arising 

out of any matter. Because, pursuant to Article 67 of this Constitution, Regional Constitutional  

Interpretation Commission is established for the sake of interpreting and settling constitutional 

disputes at regional level. This commission entertains any constitutionality issue raised at 

regional level, whether from Proclamations (primary legislation by the regional parliament) or 

enabling legislations (subordinate enactments of the regional executive organ, like regulations 

and directives). This commission is also a political organization nominated from the 

representative of each district council as per Article 67(1) of this regional Constitution.  

Internationally, interpreting and settling constitutional disputes is considered to be a difficult 

task. Some countries have effective and efficient laws and independent organs, like ordinary 

courts to deal with these issues. Other countries established independent Constitutional courts for 

the same purpose. Few countries like Ethiopia lack both clear laws and independent organs to 

settle constitutionality issues both at federal and state levels. The consequences of not having 

clear provisions of laws both at federal and regional level, particularly under the Oromia 

Regional state Revised Constitution have disruptive effects on the independency of judiciary 
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since the executive organ can enact a law and influence or interfere in the works of the courts 

and courts cannot check the constitutionality of this acts under this constitution.   

 

 

 

 

   

Statement of the problem 

As discussed above, Ethiopia follows a different pattern of interpreting the Constitution and 

settling constitutional disputes pursuant to the 1995 FDRE Constitution. The power to interpret 

and rendering final decisions to constitutional disputes vest in the hand of House of Federation 

(HoF) under the Constitution
1
. 

 Pursuant to the regional states’ constitutions under the Ethiopian federation, almost all the nine 

regional state Constitutions are similar with the federal Constitution of 1995.The method and 

structural arrangements established for interpreting and settling constitutional disputes is also 

similar with the methods employed by the federal government. Therefore, all the nine regional 

Constitutions vest the power to interpret and settling constitutional disputes in the hand of other 

separate organs rather than vesting in the hand of ordinary courts.
2
So, it is clear from the 

provisions of both federal and regional Constitutions that under the present Ethiopian legal 

system, courts have no power to determine upon the issue of constitutionality of laws though 

some scholars claimed that courts have inherent power to determine the constitutionality of laws 

and adjudicate constitutionality issues. 

                                                           
1
The constitution of Federal Democratic Republic of Ethiopia (Proclamation number,1/1995,Art. 62(1),84(1))  

2
  In most states of Ethiopia, a constitutional interpretation commission, assisted by the state constitutional inquiry 

council, interprets the constitution. For instance, under the revised constitution of Oromia Region, Article 69, the 

power to investigate constitutional disputes and giving final decision on  constitutional disputes(interpret the 

regional constitution) is given for regional council  of constitutional inquiry and  Constitutional interpretation 

commission respectively. Again in the SNNPR, the Council of Nationalities interprets the regional constitution. 
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But, this does not mean that Judiciary at federal level has no role in interpreting and settling 

constitutional disputes as we can understand from the provisions of FDRE Constitutions 

completely. It is clearly specified under Article 84(2) Amharic version of FDRE Constitution 

that only proclamations enacted by parliament, if being contested as unconstitutional is 

considered as an issue of constitutionality. The problem is that two Proclamations (Proclamation 

number 250/2001 and Proclamation number 251/2001) have brought inconsistency with this 

clear provision of the Constitution with regard to constitutional interpretation and settling 

constitutional disputes at federal level .These Proclamations were enacted to avoid ambiguities 

and ease the procedures employed in settling constitutional disputes and interpreting the 

Constitution. But they extend the term definition of law given under Article 84(2) of FDRE 

Constitution to subordinate legislations, like regulations and directives enacted by the executive 

organ. For instance, Article 2(2) of Proclamation number 251/2001(Consolidation of the House 

of the Federation and the Definition of its Powers and Responsibilities Proclamation) the term 

law shall mean proclamation issued by federal or state legislative organs and regulations and 

directives issued by federal and state governmental institutions. Under Proclamation number 

250/2001(Consolidation of the Council of Constitutional Inquiry and the Definition of its Powers 

and Responsibilities Proclamation) Article 2(5) the same definition is given for the term law. So 

we can observe inconsistencies between these Proclamations and FDRE Constitution. This fact 

shows that there are problems both legal and practical at federal level with regard to 

constitutionality issues and the competent organ to entertain it.  

These problems become the worst under the Revised Constitution of Oromia Regional State 

Constitution of 2001. Where this Constitution claims, when there is a need for constitutional 

interpretation judiciary has no role in interpreting and settling regional constitutional disputes.  

Hence, under this Constitution of Oromia, if the Proclamation enacted by the ‘Caffee’ is being 

contested as unconstitutional by interested party, the issue of its constitutionality is entertained 

by Regional Constitutional Interpretation Commission as pursuant to Article 69(2) of Oromia 

Constitution. And enabling legislations enacted by regional executive organ, such as regulations 

and directives are also submitted to the same organ (Interpretation commission) to determine 

their constitutionality, if being contested as unconstitutional under the same provision. Here, any 

issue of constitutionality whether arising out of Proclamation or subordinate legislations must be 

entertained by Regional Constitutional Interpretation Commission rather than ordinary courts. 
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Because Article 69(2) of the Revised state Constitution of Oromia clearly provides that where 

any law, regulations or directives issued by Regional State Organs is contested as being 

unconstitutional and such dispute is submitted to Regional Council of Constitutional Inquiry for 

investigation, final decision is rendered on it by the Regional Constitutional Interpretation 

Commission.  

 Hence, pursuant to the Revised Constitution of Oromia, judiciary is pushed out from passing 

decision on the issue of constitutionality of laws and subordinate legislations like regulations and 

directives of the regional executive. True that in federal government systems, laws are enacted 

both at regional and federal levels. Most of the time, these laws must be compatible for the sake 

of uniformity and avoiding inconsistencies. The federal Constitution and Regional Constitution 

must be consistent on such important issues like constitutionality and the competent organ to 

settle constitutional disputes and to interpret the constitution. As one can understand from the 

above explanations, various inconsistencies are there between the laws (Proc. No. 251/2001 and 

Procl. No. 250/2001) at federal level and FDRE Constitution. Again incompatibility between the 

Oromia Revised Constitution and FDRE Constitution on the issue of constitutionality of laws 

and the organ that passes decision on these matters.  Pursuant to Article 84(2) of the FDRE 

Constitution, one can infer the definition of the term law though it is not clearly defined. The 

Amharic version of this provision says, if laws enacted by the federal and regional legislative 

organ is being contested as unconstitutional they must be submitted to the Council of 

Constitutional Inquiry for investigation. So we can conclude that the term law under Article 

84(2) of the FDRE Constitution can be defined as a Proclamation issued both at federal and 

regional parliaments in connection with constitutional adjudication. Hence, only the 

Proclamations are submitted to House of Federation for adjudication or interpretation if being 

contested as unconstitutional by an interested party.  But this assumption of submitting only 

Proclamations to the CCI and HoF for determining their constitutionality and courts must 

determine the constitutionality of the enabling legislations like regulations, directives and 

decisions of the executive organ, is subjected to debate; therefore, not accepted as a general rule 

of constitutional adjudication under the FDRE Constitution or no consensus is reached among 

academics and even judges on this conclusion of subjecting the executive enactments and 

administrative decisions to the courts power to review their constitutionality. As a result of lack 
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of legal clarities, today practical and legal problems in relation to constitutional adjudication are 

prevailing under the Ethiopian federation.  

Under this study special emphasis is given to the problem with the Revised Oromia Regional 

State Constitution of 2001.  As per Article 69(2) of this Constitution, not only Proclamations, but 

also regulations and directives are submitted to the Regional Constitutional Interpretation 

Commission for final decision if being contested as unconstitutional. At federal level at least, 

there is an argument which claims courts have certain role in constitutional adjudication and in 

determining the constitutionality of the executive enactments like regulations and directs as per 

Article 84(2) of FDRE Constitution, pursuant to its Amharic version.  But under the Revised 

Constitution of Oromia, there is no such argument to favor courts to adjudicate constitutionality 

issues and the Constitution is clear. Any issue related with the constitutional matter must be 

submitted to Regional CCI and Regional Interpretation Commission as explained in the above 

discussions.  So, courts have no role in controlling or checking the constitutionality of the 

executive organ’s enactments and decisions under the Oromia State Constitution. Therefore, 

Article 84(2) of the FDRE Constitution and Article 69(2) of the Revised State Constitution of 

Oromia are incompatible on the issue of constitutional adjudication. Pursuant to Article 84(2) of 

the FDRE Constitution, the term ‘law’ must be Proclamations enacted by legislature both at 

federal and regional level as per its Amharic version while pursuant to Article 69(2) of the 

Revised State Constitution of Oromia, the term ‘law ‘means Proclamations enacted by the 

regional parliament and regulations and directives issued by the executive organ at regional 

level. The problem here is that Article 69(2) of the Revised State Constitution of Oromia violates 

the principle setout under Article 9(1) of the FDRE Constitution, which says, the Constitution is 

the supreme law of the land; any law, customary practice or a decision of an organ of a state or 

public official which contravenes this constitution shall be of no effect. In addition to this, 

Article 9(1) of the Revised State Constitution of Oromia says that without prejudice to the 

supremacy of the FDRE Constitution, this constitution is the supreme law of the land. One can 

understand from these explanations that at federal level there is strong argument and a legal clue 

that favors courts to adjudicate the constitutionality of regulations, directives, decisions and other 

acts of the executive organ based on Article 84(2) of the FDRE Constitution. But the Revised 

Constitution of Oromia restricts the power of courts to review the constitutionality of subordinate 
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legislation granted under the FDRE Constitution contrary to Article 9(1) of the FDRE 

Constitution and its own Article 9(1). 

 One key issue that demands proper consideration in case of Oromia Regional State Constitution 

is that the principle of separation of powers, the principle of check and balance and the 

independence of judiciary is being put in doubt by the Constitution itself. Since courts have no 

role to check the constitutionality of the executive enactments and decisions; it is too difficult for 

courts to enforce the principle of check and balance. In addition to this, the executive organ can 

enact a legislation which can negatively affect the independence of courts or they may influence 

or interfere in the day to day activities of the judiciary through legislating different regulations 

and directives which can paralyze the effective and efficient works of the judiciary. In this study 

the impacts of these inconsistencies between federal and regional constitution as well as its 

disruptive effects on the principle of federalism, particularly with independence of judiciary will 

be analyzed.  

Research questions 

Questions which the study investigates into include: 

• Whether or not the Revised Oromia National Regional State Constitution is compatible 

with the FDRE Constitution with respect to the adjudication of constitutionality issues.  

� How Constitutional Adjudication is taking place and what types of legal problems arise 

under the FDRE Constitution? 

� How do courts deal with the issue of constitutional adjudication at federal level under the 

Ethiopian federation? 

� How do courts deal with the issue of constitutional adjudication at Oromia Regional 

level? 

� Whether or not the principle of independence of judiciary from the influence of the 

executive organ is ensured under the Oromia Regional State Revised Constitution. 

� What are the possible effects of incompatibility of the FDRE Constitution and the 

Revised Oromia National Regional State Constitution on the matter of adjudicating 

constitutionality issues? 
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This short study tries to reveal the irregularities or inconsistencies of constitutions, laws and 

practices by the concerned organs both at federal and Regional level of Oromia with respect to 

constitutional adjudication in general and tries to answer these above questions directly in 

particular.   

Literature review 

As explained above, countries vest the power to adjudicate constitutional issues and resolving 

conflicts in the hands of different institutions. Based on their historical and philosophical 

reasons, the Constitutions of various states adopted different mechanisms to adjudicate the 

constitutionality of laws and decisions of government bodies.
3
Some countries have strong 

judiciary in their constitutional history like the United States of America. Other states have 

fragile judicial system in their legal history and not trust their ordinary courts to empower them 

in order to adjudicate constitutionality issues. For instance, Ethiopia preferred a political 

organization (HoF) for constitutional adjudication under her 1995 FDRE Constitution as 

discussed previously. Therefore, whether the power to adjudicate constitutionality issue is vest in 

the hands of Ordinary courts or independent Constitutional Courts or other institutions like the 

HoF of Ethiopian, the choice of these institutions are inevitably based on the past legal history 

and customs of constitutional adjudication of that countries. 

The new Ethiopian Constitution of 1995 has captured the attention of quite a good numbers of 

scholars, regarding to the mechanisms for reviewing the constitutionality of laws and decisions 

of government bodies.  As pursuant to Article 62 and 83 of the FDRE Constitution, the authority 

to interpret the constitution is vested in the second chamber, the House of Federation. HoF is not 

only empowered to interpret the constitution but also empowered to decide the constitutional 

disputes under the FDRE Constitution. The act of vesting the power to adjudicate the 

constitutionality issues in the House of Federation, the second chamber, having no law making 

function and political organization under the FDRE Constitution created a disruptive effect on 

knowing the exact role of judiciary under the Ethiopian federation as various scholars written on 

the issue of constitutional adjudication as the following.  But none of them compare and contrast 

the states’ and federal Constitution on issues of constitutional adjudication. To show the 

                                                           
3
 Mauro Cappelletti, The Judicial Process in Comparative Prospective (Oxford: Clarendon Press, 1989), pp. 312-

313. 
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inconsistencies or compatibility among federal and regional laws and to know at which level the 

independence of judiciary is more respected, comparing the regional and federal constitutions 

would have paramount importance.  

Assefa Fisseha strongly contested the act of vesting the power of interpreting the 

constitutionality of laws in the hands of the second chamber. He claims, the practice of 

constitutional interpretation in Ethiopia follows different pattern and this has created a serious 

impact on the role of the judiciary in the political process.
4
 Further, he argues that courts are 

clearly prohibited from reviewing the constitutionality of laws enacted by legislature.
5
 

Takele Soboka claims that the boundary between the powers of the regular judiciary and HoF, 

which is an amorphous, hybrid of quasi-judicial, semi-executive body, has been a subject of 

rumbling debates.
6
According to him, the regular court is a principal organ to adjudicate 

constitutional issues, while the CCI/HoF have been given  the residual powers to interpret the 

Constitution  without rendering a final decision on question of facts.
7
He wrote that judicial 

powers both at federal and state level are vested in the courts only.
8
Furthermore, he explained 

that judicial powers naturally include the power to interpret, apply and ensure the observance of 

the Constitution; short of this, the grant of judicial powers would add up to little substantive 

effect.
9
On the other hand, only those constitutional disputes considered by the court in need of 

constitutional adjudication are referred to the CCI for investigation and CCI submitted to HoF if 

it decides that there is a need for constitutional adjudication. 
10

  Takele said that judiciary has the 

duty to deny applications to cases before them those laws which they deem are outright 

unconstitutional.
11

As to him, the dividing line between the power of regular courts and the 

powers of the CCI/HoF, the distinction between the direct  and indirect avenues of testing 

constitutionality of the laws and the principle of avoidance is over looked or given a cursory 

                                                           
4
 Assefa Fiseha, Institutionalizing Constitutionalism and the Rule of Law: Towards a Constitutional Practice in 

Ethiopia (Ethiopian Constitutional Law Series, Vol. III), p. 12. 
5
 Ibid, p. 13. 

6
 Takele Soboka, Judicial Referral of Constitutional Disputes in Ethiopia: From Practice to Theory (Ethiopian 

Constitutional Law Series, Vol. III), p. 60. 
7
 Id, p. 61. 

8
 Ibid. 

9
 Ibid. 

10
 Ibid. 

11
 Id, p. 62. 
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view at best.
12

Consequently, conclusions are reached that the regular court is stripped of its birth 

right of judicial powers of testing constitutionality; this stance, as Takele claimed is both 

erroneous and exaggerated.
13

He precisely concluded his argument that despite the dilemma 

created by the usage of the word ‘dispute’ under Article 83(1) of the Constitution, the power of 

HoF is limited to constitutional interpretation.
14

So, according to him it is a regular court’s proper 

province to adjudicate concrete cases of mainly indirect but also direct constitutional issues.
15

 

Professor Heneric Scholer shares Assefa’s position. He wrote that judiciary doesn’t have the 

power to interpret the constitution.
16

He concluded that Ethiopia’s mechanism of resolving 

constitutionality issues seems the principle that says, the parliament is competent organ to 

interpret the Constitution.
17

Tsegaye Regassa wrote that the primary task of states Constitutions is 

the creation of state governments and regulation of their day to day activities.
18

They thus 

establish the primary organs of the state and circumscribe the ambit of their power, so that they 

can be put within proper limits.
19

Tsegaye claimed that the manner of organization and rules of 

procedures for their operation must be clearly shown under the state Constitution.
20

  

Assefa Fisseha explained about the relationship between the federal laws and regional laws. He 

said that the federal Constitution is silent as far as the thorny issue of regulating the relationship 

between federal and state law is concerned.
21

As he claimed, two views can be distinguished. If 

one adopts the federal supremacy clause by default, then the principle stated in other federations 

(that means federal law prevails over the state law incase of incompatibility between the two) 

will hold true in Ethiopia as well. But if one adheres to the supremacy of nations, nationalities 

and peoples literally, because of the principle stated on the preamble, the pretentious aggregate 

nature of the federation (Article 8 and 39 of the FDRE Constitution), then it may be difficult to 

state that federal law will preempt state law as Assefa explained. Perhaps the best compromise is 

                                                           
12

 Ibid. 
13

Ibid.  
14

 Id, p. 68. 
15

 Ibid. 
16

 Professor Heneric Scholer, Ethiopian Constitutional and Legal Development (Volume 2), p. 255. 
17

Ibid. 
18

 Tsegaye Regassa, Sub-National Constitution: Towards Entrenching Constitutionalism at State level (Mizan Law 
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to decide the issues on a case-by-case basis rather than subscribing to either principle on the 

abstract level.
22

 

Moreover state Constitutions are not known by many people and their relationship with the 

federal is not clear in Ethiopia now days. For instance, Tsegaye Regassa wrote as follows with 

respect to states’ Constitutions in Ethiopia. The regional Constitutions enjoy supremacy in the 

hierarchy of laws in the states.
23

Their relation vis-à-vis ordinary federal law (laws issued by the 

federal parliament) is not clear yet because of the fact that the principle of the federal supremacy 

is not yet spelt out.
24

Nevertheless, because not many people were aware of their being in 

operation, it was not usual to see legal arguments framed on the basis of their text.
25

Furthermore, 

Tsegaye argued that features of state constitutional texts can be understood better when we 

compare and contrast them with the federal Constitution under the supreme authority of which 

they operate. 

In order to have democratic and legitimate Constitution both at regional and federal level, the 

Constitution should clearly specify the powers of the three wings of the government. According 

to Justice R.R. Mzikamanda, Sub- Saharan Africa requires strong, stable, sustainable 

democracies to deal with the myriad of challenges facing the region.
26

Hence democracy must be 

nurtured and protected. The role of independent judiciaries will be critical in that process. 

Without an independent judiciary, there can be no protection of rights, including minority rights, 

the rule of law, and therefore, no democracy.
27

  Hence an independent judiciary is a guarantee to 

democracy.
28

 

The Constitution must clarify in unambiguous ways the power of the courts to determine the 

constitutionality issues. Aharon Barak claimed that the role of the judge in democracy is to 

protect the Constitution and democracy.
29

So if regional and federal Constitutions are 
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incompatible on the issue of power of courts; it is difficult for the judges to protect the 

constitution itself. Legal systems with formal Constitutions entrust this task on judges, but judges 

also play this role in legal systems with no formal Constitution like Israel.
30

Most of the time 

states Constitutions are interpreted by state courts in USA.
31

But in a system where ordinary 

courts are not granted the power to interpret Constitution, such as in Ethiopia, specific body such 

as the Constitutional Interpretation Commission interpret the state Constitutions. 

Other important factors which describe the issues of constitutionality of laws both at federal and 

state levels are the legal standards. House of Federation is empowered to interpret the 

Constitution and settle constitutional disputes pursuant to Article 62, 83 and 84 of the FDRE 

Constitution. CCI has the power to investigate constitutional disputes and submit it to the HoF 

for final decision pursuant to Article 84 of the same Constitution.  

Proclamation number 250/2001(CCI Proclamation) and Proclamation number 251/2001 (HoF 

Proclamation) clearly state the powers and responsibilities of CCI and HoF in resolving 

constitutionality issues. In this study, the Oromia Regional State Revised Constitution is the 

principal legal document, since the writer’s aim is to show the inconsistencies between the 

FDRE and the Oromia Regional State Constitution on the issue of constitutionality of laws. 

Therefore, relevant constitutional provisions related to constitutional interpretation both at 

federal and Oromia Regional State Constitution will be compared. 

Objective of the Study 

The main objective of this study is to determine the compatibility or incompatibility of the 

Revised Constitution of Oromia Regional State with the FDRE Constitution with respect to 

constitutional adjudication. This study is to explore the possible effects of incompatibility 

between these Constitutions on the principles of separation of powers, check and balances and 

independence of judiciary at Oromia Regional level. Furthermore, it tries to point out the 

problems arising out of this incompatibility between the two Constitutions on the issue of 

constitutional adjudication in entertaining the practical cases related with constitutionality issues 

both at federal and regional level of Oromia. It critically analysis the provisions of the Oromia 
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state Constitution with connection to settling constitutional disputes and make a conclusion 

whether courts at regional level have certain role in adjudicating constitutional issues or do not 

have any role in such matter in light of the FDRE Constitution. 

The study  attempts to clarify how judiciaries’ roles to check the executive organ is being put in 

confusion at federal level as a result of the legal ambiguities existing both under the Constitution 

and other relevant laws enacted to ease the process of constitutional adjudication under the 

FDRE Constitution. In addition to this, the study has the objective of showing that the Oromia 

State Constitution has great legal problem and such problem must be excavated and known to the 

concerned government organs of Oromia region especially the ‘Caffee’ Oromia or the regional 

parliament since it is the maker of this Constitution.  

This study tries to explore all the problems existing in connection with settling constitutional 

disputes under the Oromia Regional States and its negative impact on the current Ethiopian 

federation, especially on the role of judiciary in enforcing the Constitution and ensuring the rule 

of law. 

Significance of the Study 

This research has great importance in showing the problems existing at regional level of Oromia 

on the area of reviewing constitutionality of laws. Since very few researches have been done on 

this Regional Constitution, this study will have great contribution in showing ways of avoiding 

the confusion raised with respect to constitutional adjudication at regional level of Oromia. It 

identifies the inconsistencies between the Oromia State Constitutions with FDRE Constitution 

and creates awareness among the federal and regional government and enable them to correct 

such incompatibilities in the future. 

This study suggests the ways in which challenges and threats to the independence of the 

judiciary can be dealt with to ensure the protection of this principle at Regional level of Oromia. 

In its findings, the study will try to show, how the power of courts both at federal and regional 

level are being put in doubt by different laws. So, this research will instigate the concerned 

organs, especially ‘Caffee’ Oromia to give attention to this paradoxical issue and come up with 

clear and consistent provisions of laws. 
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In particular this study has paramount importance for the regional parliament (Caffee Oromia) to 

modify their Regional Constitution, at least to ensure the principle of check and balance among 

governmental wings under the Constitution. In addition to this, it will be used by potential 

researchers as a literature source for further study. 

Research Methodology 

This study explore and try to identify the incompatibility of the federal and regional 

constitutions’ provisions and other relevant laws and critically analysis practical cases on the 

issue of constitutional adjudication. Therefore, its research methodology is qualitative one. In the 

main, the study has attempted to make an appropriate review of the existing literature on 

constitutional adjudication to come up with the best mechanism of adjudicating constitutionality 

issues. In furthering this purpose, the study has set up the proper conceptual, legal and theoretical 

framework, which serves as springboard to determine the competent organ to resolve issues of 

constitutionality of laws at federal level under the FDRE Constitution and at regional level of 

Oromia state. 

From among the documents used, the FDRE Constitution and the Oromia National Regional 

State Revised Constitutions are considered as the main legal documents up on which this study 

will be based.  These two Constitutions will be analyzed and compared in detail in order to point 

out their incompatibility and its possible effects on the issue of constitutional adjudication. 

Furthermore, decided cases on the issue of constitutionality of laws will be analyzed as much as 

possible. 

Limitation and Scope of the Study 

The study emphasis on the constitutional provisions dealing with the issue of constitutional 

disputes under the 1995  FDRE Constitution and the Proclamations dealing with the powers and 

responsibilities of HoF  and CCI (Proclamation Number 250/2001 and 251/2001).The practice of 

courts at federal level on determining  constitutionality of laws will be seen. The relevant 

provisions of Revised Oromia State Constitution of 2001 with respect to constitutionality of laws 

are briefly analyzed and compared with the federal Constitution of Ethiopia particularly limited 

to the issue of constitutional adjudication. The relationship between the regional and federal 

Constitution under the Ethiopian federation is briefly explored under this thesis on the matters 

www.chilot.me



24 | P a g e  

 

and mechanisms of adjudicating constitutional disputes. Absence of decided cases at regional 

level of Oromia on the issue of constitutionality is considered as great limitation to explore the 

practices of constitutional adjudication at regional level of Oromia under this study.  

Organization of the Study 

 In brief, the study has attempted to explore the mechanism in which the FDRE Constitution 

resolves constitutionality issues. In addition to this, it explores how the issue of constitutionality 

of laws addressed under the Revised Constitution of Oromia. 

The study will be divided in to four chapters, each of which has its own sections and subsections. 

Particularly,  Chapter one is the introduction;  introduces the background of the study, statement 

of the problem, research question, literature review, and objective of the study, significance of 

the study, research methods and limitation of the study. Chapter two gives a brief explanation of 

the terms and concepts used in the study. It defines terms like constitution, interpretation, 

constitutional interpretation and constitutional disputes. It explores the conceptual and theoretical 

framework of constitutional adjudication like theories of constitutional adjudication, and 

overview of constitutional adjudication in some federal states. 

Chapter three is explaining briefly about constitutional adjudication under the FDRE 

Constitution and the Revised National Regional State Constitution of Oromia. Particularly, it 

deals with the historical overview of constitutional adjudication in Ethiopia, Constitutional 

Adjudication under the FDRE Constitution of 1995, Legal ambiguities with regard to 

constitutional adjudication, constitutional adjudication at Sub-national level under the Ethiopian 

federation and power of courts in constitutional adjudication under the Ethiopian federation. 

Chapter four compare and contrast the FDRE Constitution with the Revised Oromia National 

Regional State Constitution with connection to constitutional adjudication and determining the 

constitutionality of laws. It identifies the possible effects of incompatibility between these 

constitutions. The last part of this study by way of conclusion and recommendation, examines 

the best way of addressing constitutionality issues under the revised state constitution of Oromia. 
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CHAPTR TWO 

2. Conceptual and Theoretical Framework 

2.1 Definition  

In every research, stating the definitions or meanings of words and phrases before jumping into 

using them in explanations has paramount importance, since understanding the meaning of 

words and phrases is a prerequisite to grasp the messages of that research in general. For this 

reason, some definitions are bestowed for relevant words and phrases that are going to be 

referred and used as key points throughout this writings.  

Adjudication: adjudication means the legal process of resolving a dispute; the process of 

judicially deciding a case.
32

In simple word, adjudication or power to adjudicate means to make 

an official decision on disagreements or conflicts between two or more parties in jurisprudence. 

Constitution: constitution can be defined in many ways. The most common definition for 

constitution is that it is the supreme law of the land. “Constitution is the fundamental and organic 

law of a nation or state  that establishes the institutions and apparatus of government, defines the 

scope of governmental sovereign powers, and guarantees individual civil rights and civil 

liberties.’’
33

 Constitutional adjudication: constitutional adjudication means the process of 

settling down the issues and disagreements involving constitutional matter.
34

It is related to 

adjudicating constitutional issues rather than other issues. It is a matter of determining 

constitutionality of laws in general and the division of powers among governmental organs in 
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particular.
35

Hence, which organ of the government can shoulder such enormous responsibility is 

subjected to a rumbling debate in many countries now days. 

Interpretation: interpretation is the process of determining what something, especially the law or 

a legal document, means; the ascertainment of meaning to be given to word or other 

manifestations of intention.
36

There has been some confusion in defining what constitutes 

constitutional disputes and constitutional interpretation means under the FDRE Constitution. The 

consensus has not yet reached on the differences of constitutional interpretation and 

constitutional dispute neither among the academicians nor among the judges. We have no 

definition of constitutional interpretation and constitutional dispute under the FDRE 

Constitution. But some scholars tried their best to point out their differences and similarities. 

Assefa Fisseha, for instance, clarified constitutional dispute as one having a narrow meaning; it 

refers to cases in which a matter is referred to CCI or HoF arising from a real case and 

controversy.
37

However, in contrast constitutional interpretation could arise in many other cases 

apart from real cases and controversies like issues regard to separation of power and federalism 

that are referred to HoF in abstracts are best examples.
38

 This issue will be explored in detail 

later. Judicial review: a courts power to review the action of other branches or levels of 

government; especially, the courts’ power to invalidate legislative and executive acts as being 

unconstitutional.
39

 

2.2 The Conceptual and Theoretical Framework of Constitutional Adjudication 

 Democratic countries have several fundamental principles in common. Among these common 

principles, having a written supreme Constitution is known. A Constitution is a unique legal 

document; which shapes the appearance of the state and its aspiration throughout history. A 

Constitution shows the form of state, like federal or unitary system of government, how the 

structure of a certain country’s government is framed, distribution of powers, the reason why 

various nations form a federation and exist as a single country though a number of distinct ethnic 

and religious groups live in that country. For instance, by reading the preamble of the FDRE 

Constitution, one can understand simply that the nations, nationalities and peoples of Ethiopia 

established the current Ethiopian federation for the purpose of creating a common economic 

entity. Therefore, a Constitution clarifies that what a certain people living in one country strongly 

desire to have or to do in the future and what they wanted to rectify or correct from their past 

political, economic and social practices. Hence Constitution reflects the events of the past; it lays 
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the foundation for the present and it determines how the future politics, economy and social life 

of a certain nation dwelling in certain country proceed in the future as one can inferred from the 

preamble of the FDRE Constitution. 

Basic features of democratic governments like, separation of powers, supremacy of 

Constitutions, independency of judiciary, rule of law, principle of check and balance and the 

concept of constitutionalism are all reflected in a certain state’s Constitution. Especially in the 

federations, divisions of powers between the federal and state governments are recognized under 

the federal Constitution. This federal Constitution is considered as the supreme law of the land in 

federal states although the supremacy of the federal law is not without limit. For instance, the 

federal legislature should enact its laws and policies within the limits set by the federal 

Constitution; once this condition is met, federal law prevails over the contrary state laws.
40

 In a 

federation, the federal Constitution attempts to define the scopes and powers of the two levels of 

governments; but there is bound to exist natural imprecision in the language of the Constitution; 

it is also in the very nature of Constitutions that they are often stated vaguely, so that they will 

serve generations.
41

In addition to this, in federation whatever their formation may be, the 

diversified interests between the central and the constituent units must be harmonized in order to 

succeed in the common interest and now days this issue is being handled through the application 

of federal system.
42

 

In federation, though power is divided between the federal and state governments; disputes and 

overlaps of powers cannot be avoided completely. For instance, a parliament enacts a law 

inconsistent with the supreme federal Constitution. Government may violate constitutionally 

guaranteed rights through its acts or decisions. Any private individual may bring a claim that 

his/her/its right is violated by the government act and decision or by the conduct of any other non 

governmental organs. Furthermore, a state Constitution may become incompatible with the 

federal Constitution on vital principles of democratic government like principles of check and 

balances among the three branches of government, independence of judiciary, separation of 

powers and others. Herein this thesis, the concept of constitutional adjudication is explored to 

critically analysis all the inconsistencies between the FDRE Constitution and the Revised 

National Regional State Constitution of Oromia and related constitutional issues. 

In history, the issue of constitutional adjudication gained a considerable attention after 1803 

when the American Supreme Court in Marbury v Madison asserted its power to review the 

conformity of legislation with the Constitution and to disregard a law held to be 
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unconstitutional.
43

Since then, it is common to observe that ordinary courts are empowered to 

check the compatibility of legislation and executive acts with the term of Constitution. In most 

legal system, Constitution is declared as the supreme law. It is claimed, all legislations, whether 

primary or secondary should be compatible with the spirit of the Constitution and any acts and 

decisions of the government must be consistent with the covenant of the nation. 

But the compatibility of laws, acts and decisions of the government institutions with the 

Constitution ensured under the text does not hold water, unless it is practically enforced. Hence 

in order to ensure constitutionalism, having constitutional text with its democratic elements does 

not suffice, unless it is backed by impartial and independent tribunal which is empowered to 

adjudicate constitutional issues and umpire the federation. Therefore, through tribunal that 

interprets and adjudicates constitutional issues, federal systems have been able to promote legal 

integration.
44

The key points raised with regard to constitutional adjudication include: Which 

organ of the government shall safeguard constitutional principles from violation? Which organ of 

the government is empowered to determine the boundaries where in the government may act 

constitutionally? And which organ of the government is authorized to adjudicate matters arising 

out in connection to the constitutionality issues? Constitutional adjudication is therefore, the 

process through which all these questions and other related problems are resolved by the selected 

organs like judiciary or Constitutional Court or HoF as specified under the FDRE Constitution. It 

is a tough work, so that, countries are attempted to settle their constitutional disputes or conflicts 

by using different mechanisms and governmental institutions as treated in the next topic. 

2.3 Theories of Constitutional Adjudication 

Given the unavoidability of the overlaps and interdependence between governments within 

federation and the consequent likelihood of intergovernmental competition and conflicts, all 

federations are interested in adjudicating of disputes and resolve conflicts. Disputes may arise 

over interpretation of the exact scope of power assigned to each order of government by the 

Constitution, from conflicts of laws passed by different governments in areas of concurrent 

jurisdictions, from non-governmental bodies challenging the legal jurisdiction of a government 

and from challenges that a law contravenes a constitutionally established right.
45

In order to 

resolve such constitutional disputes, a strong, autonomous and impartial tribunal necessitates, 

especially the federal states. But the competent organ of government to adjudicate constitutional 

related issues differs from country to country. Hence there is different answer in legal theory for 

the question which body or which judge is competent and authorized by the Constitution to 

adjudicate the Constitution. With regard to this question of constitutional adjudication, as one 
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can grasp from various literatures and practices of the world countries, three answers are given in 

legal history as briefly explained below. 

I) The Diffuse System 

This solution goes back to the early American jurisprudence of the Supreme Court. Naturally, in 

a federal system, where federal laws and state laws may conflict; and where both of them might 

conflict with the Constitution of the federal system, there is a high importance and a need for an 

authorized body to solve this problem.
46

In American system every judge can raise the problem 

and decide a dispute whether a federal or state law is violating the Constitution or not.
47

But his 

decision is only for the two parties involved, however, when the case finally gets up to the 

Federal Supreme Court, then this  decision of the judge by virtue of the doctrine Stare decises is 

binding for everybody.
48

Hence in the decentralized (diffuse or American) model of judicial 

adjudication in order to control the constitutionality of the legislative acts and executive conduct 

is exercised by all regular courts of all tiers.
49

In other words, the supremacy of the Constitution 

controlled solely by the regular courts in the decentralized American model of constitutional 

adjudication.
50

 

II) The Centralized System 

Sometimes the concentrated system of constitutional adjudication is called the central European 

or German solutions for constitutional disputes and interpretation. In the more centralized 

European system of constitutional adjudication, the power to pass judgments on the 

constitutionality of a law or conduct is vested exclusively in a separate organ whose sole duty is 

to act as a constitutional judge.
51

Such an organ could be a constitutional court, a supreme court 

or a separate special body such as the French Conseil Constitutionnel.
52

 ‘‘The purpose of such 

special institutions is invariably to judge the validity of a legislation or act with simple and 

rational logic, completely separate from the need to settle disputes in specific cases and acting as 

a negative legislator’’
53

Unlike the decentralized model where judicial review takes place in the 

context of resolving a concrete case that give rise to it, the primary function of constitutional 

courts of the concentrated system is confined to abstract review.
54

This mode of judicial 

adjudication, therefore, is not to adjudicate controversies between individuals or between them 

and their government, but rather to guide interpretations of that nation’s Constitution, regardless 
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of how the interpretational issues arises.
55

 So under this system, constitutional disputes 

necessitating constitutional adjudication for testing the validity of legislations or executive 

conducts can be channeled to the special constitutional body either by virtue of a direct action by 

interested parties or through specified state organs or a referral by the court.
56

The constitutional 

adjudication or review can be initiated by the government bodies, private parties or a judicial 

referral requesting the constitutional body to test constitutionality of the contested legislations, 

decisions or conduct. But the Constitutional Courts of Europe are entirely separated institution 

from the traditional judicial branch of the state. We cannot categorize it as executive or 

legislative either. So that as Crisaffuli observed, the constitutional court remains outside the 

traditional categories of state powers; it is an independent power whose function consists in 

ensuring that the constitution is respected in all areas.
57

  

III) The Mixed System 

The mixed system of constitutional adjudication apportions constitutional adjudicating powers 

between the regular courts and a separate constitutional adjudicating organ.  The mixed model of 

constitutional judicial review has been principally practiced in Latin American states, such as 

Columbia, Venezuela, Peru and Brazil as well as in few European countries, namely Portugal 

and in its limited form in Switzerland.
58

 Like the American system of diffuse judicial 

adjudication, any interested party to a civil or criminal proceedings or the court which is a forum 

there to can raise the issue of constitutionality of legislative or executive acts and courts of all 

levels are empowered to rule on the constitutionality of the challenged law, decisions, or 

acts.
59

Hence, like in the diffuse system of constitutional adjudication, the regular courts can rule 

on the constitutionality or unconstitutionality of laws, but with the inter-partes 

effects.
60

Therefore, such cases are review incidentere and involve a concrete review.
61

 

Here a party to a concrete judicial proceeding can appeal to the constitutional court or similar 

tribunals to reverse a decision of the regular court upholding or rejecting the constitutionality or 

unconstitutionality of a law the content of which potentially affects the outcome of the concrete 

litigation.
62

Under this system only the decision of the constitutional court has erga onmes 

effects.
63

That means, the decision rendered by the constitutional court binding on everybody. As 

in the concentrated system, the proceedings before the constitutional court would be limited to 

abstract review of constitutionality of a law, pending which the related proceedings (concrete 
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dispute) would be stayed until the outcome of review of constitutionality is handed down.
64

 For 

this matter, the decision of the concrete dispute would still remain within the exclusive 

jurisdiction of the regular courts, appealable only to the higher judicial tier in accordance with 

normal civil or criminal proceedings.
65

Under this model of constitutional adjudication, the 

jurisdiction to hear and entertain final appeal on the concrete aspect of the case would be 

reserved for the highest regular court, obviously the Supreme Court or its cassation division.
66

  

It seems that the current Ethiopian constitution of 1995 followed the mixed system of 

constitutional adjudication rather than the diffuse or the concentrated system; since it 

apportioned the duties of constitutional adjudication between the two bodies; the judiciary and 

the Council of Constitutional Inquiry/ House of Federation as it is explained in detail under next 

chapter of this thesis. 

 

2.4 Overview of Constitutional Adjudication in Some Federal States 

Despite many differences, a few common characteristics distinguish federal system from other 

type of government system. In federation, at least two orders of government, one for the whole 

country and the other for the constituent units, a written supreme Constitution which cannot be 

amended or altered unilaterally neither by the federal nor by state government. All laws, acts and 

decisions of any government organ must be compatible with this supreme Constitution. For this 

reason, effective and efficient federal system of government must be based on a written 

Constitution that ensures rule of law and incorporate the idea of constitutionalism or limited 

government, since the Constitution sets the basic framework and principles of the federation.  In 

addition to this, the Constitution can be symbolically important in fostering unity and ensuring 

uniformity, especially on the democratic principles within the federations as we observe from the 

preamble of FDRE Constitution, particularly its paragraph two, three, four and five. 

But, however carefully the Constitution is crafted, most of the time disputes and conflicts are the 

brand of the federation. As a result of this fact, federal and state governments in federations need 

a constitutional arbiter to resolve disputes and conflicts over their respective constitutional 

competencies.
67

A federal Constitution must provide a method for resolving possible conflicts 

over the legal powers of the two orders of government.
68

Such disputes or conflicts can arise in 

various ways in federal states. Firstly, when both order of governments have concurrent legal 

authority over a subject, the laws of one order of governments must prevails in case of 

conflicts.
69

Thus Constitution must clarify which has paramount importance in case of conflicts. 
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In most federations the federal law prevails over the state laws in case a conflict exist between 

the two laws. Secondly, both order of the government (federal and states) may pass laws that 

conflict each others and defend their respective laws as deriving from their distinct powers.
70

For 

instance, the federal government might have power over internal trade while the constituent unit 

governments have the power over property, and they pass conflicting laws relating to these two 

areas; in such case, resolving the conflict requires determining which power( internal trade or 

property) is the more relevant.
71

Thirdly, sometimes there is no actual conflict between two laws, 

but a government or private interest objects to a law passed by another government on the 

ground that the law exceeds its legal jurisdiction.
72

 For instance, the objection may be on the 

ground that the law contravenes a constitutionally established right. ``Federations deal with 

conflicts over the distribution of powers and legal incompatibility by using courts, emergency 

powers, constitutional amendments, political compromise and elections.’’
73

Below some federal 

states are consulted to look their mechanisms of adjudicating constitutional issues and resolving 

disputes between the federal and regional laws. 

A) The United States of America 

The United States of America, the first modern federation adopted federalism as the organizing 

principle for its structure of government in 1789, following Philadelphia convention of 1787.
74

It 

survived a devastating civil war during the first century of its existence, but as the most enduring 

federation in the world, it is an important reference point in any comparative study of 

federation.
75

In the U.S.A, variation in political culture and considerable attention up on the value 

of the states and local government is known though the whites are majority in every state.
76

 

The major features of distribution of powers is the arrangement where by the Constitution lists 

subject matters under federal authority, most of which are concurrent and some of which are 

made exclusively federal by prohibiting the states from legislating on them and leaves the 

unspecified residual matters to the states.
77

Hence in the U.S.A, the federal institutions are 

established based on the principle of separation of powers between the executive and legislative 

and having independent judiciary involving a system of check and balances. In United States of 

America, there is one federal Constitution and all states adopted their own Constitution. Since 

two levels of government established under the U.S.A federation the issue of constitutional 

adjudication has paramount importance as a result of possible inconsistencies between the 

federal and state laws. As discussed above, any disputes whether constitutional or others are 
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subjected to ordinary court jurisdiction under the U.S.A federation for their settlement. In the 

first place, while each of this Constitution may be independent, the federal Constitution and the 

Constitutions of the states must share certain common principles and premises, a common spirit 

in order to fit into a common mosaic.
78

 In U.S.A as Walter F. Murphy stated, adjudication of the 

Constitution or ‘‘acts of interpretation is the highest and most difficult responsibility to which the 

American judges called on to perform.’’
79

 Americans practiced this difficult legal issue since 

1803 or starting from Marbury v Madison case. But U.S.A carefully handed the matter related to 

constitutional adjudication through establishing well framed legal system and an independent 

judiciary. 

The supremacy clause in Article VI of the U.S.A Constitution holds that ‘‘the federal 

Constitution and all laws and treaties based on it are the supreme law of the land.’’
80

In the U.S.A 

federation a state law is unenforceable to the extent of its conflict with any valid exercise of any 

of its powers by the national government.
81

Therefore, the enforceability of state laws depend on 

the extent it would not conflict with the realization of the objectives intended to be protected by 

the grant of a power to the national government.
82

Hence in U.S.A, if conflict arises between 

actions of the two levels of governments both in cases of exclusive and concurrent powers, it 

calls the issue of constitutional adjudication which is conducted by the ordinary court of law.  So 

in case conflict exists between the two Constitutions and other laws of the two levels of 

governments, the laws of the national government prevails. 

B) The Federal Republic of Germany 

The Federal Republic of Germany has sixteen Landers (states). Unlike other federal systems, 

Landers have very little matters up on which they can legislate, for the reason that the Basic Law 

has subordinated most state legislative powers to the federal government. However the states 

formulate some educational and cultural policies and maintain police. The administration of all 

laws including federal laws is almost exclusively in the hands of the Landers. However, the 

Lander in Germany is not merely administrative districts as in a unitary state. Landers have their 

own territories, Constitutions and governmental power (Parliaments, governments, 

administrative authorities and courts) as clarified under the various provisions of the Basic Law 

of Germany. 

All policies not assigned to federal jurisdiction are within the legislative purview of the Landers. 

The Lander governments also exercise power at national level through the Bundesrat (the upper 

house of the parliament in Germany). The Bundesrat is one of the key institutions in Federal 

Republic of Germany; its members are state ministers or civil servants and are not elected. It has 
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a final say in disputes between the states and the federal government. The Landers shall 

participate through the Bundesrat in the legislative process and administration of the federation 

as well as in matters concerning European Union.
83

 Each Lander shall have three votes; Lander 

with more than two million inhabitants shall have four votes and Lander with more than seven 

million inhabitants has six votes.
84

Hence by using the Bundesrat as an instrument, Landers in 

German federation affects the federal legislative process.  

There is an independent Constitutional Court which has the power to adjudicate constitutional 

disputes or conflicts in German federation. The court has to be approached by federal or regional 

governments or by parliament or by a judge which had to solve a problem of conflicts or disputes 

between federal and Landers constitutions or laws.
85

In case of conflicts between the two laws, 

federal law shall override the Landers law in Germany.
86

Each Lander has their own Constitution 

and Constitutional court in German federation. For instance, Article 52 of the state Constitution 

of Mecklenburg- Western Pomerania of 1993 announces the establishment of independent 

institution, which is the Lander’s Constitutional court to adjudicate the Constitution with binding 

force. The scopes of the jurisdiction of the court are enumerated under Article 53 of the same 

constitution. For these reasons, under the German federation, Constitutional courts are 

established for the purpose of adjudicating constitutional disputes and other related matters both 

at federal and sub-national level.  

C) The Swiss Federation 

The Swiss federation consists of 26 Cantons (states). It has a long republican tradition, and its 

modern democratic Constitution dates back to 1848. This Constitution is totally revised in 1874 

and amended organically from time to time. The current version of the Swiss Constitution is 

adopted by referendum on February 2004.
87

Like in U.S.A and Germany all the cantons of the 

Switzerland have their own Constitution.  

Federal institutions assume only tasks which are explicitly enumerated in the Constitution. 

Similar with U.S.A constitutional system, all powers not delegated to the federal government by 

the Constitution are reserved for the cantons. Again similar with the U.S.A a second chamber 

within the national parliament is created in which each canton is represented with two seats and 

every half canton has one seat.
88

 Unlike the situation in U.S.A the Swiss federal Court was 

prevented by the Constitution from becoming the guardian and arbiter of last resort for every 

aspect of federal-state relations. This is because, a review of constitutionality of federal laws and 

international treaties by the ordinary courts are excluded under the Swiss Constitutional law. 
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Disputes between canton or cantons and the confederation shall to the extent possible, be 

resolved through negotiation or mediation.
89

Apart from this the federal tribunal is the highest 

court of appeal in Switzerland. It has a final jurisdiction in suits between the cantonal and federal 

governments, corporations, individuals between cantons. It has original jurisdiction only in cases 

involving offences against the confederations and unlike the U.S.A Supreme Court; it may not 

review the constitutionality of federal laws. So, in Switzerland there is unique arrangement that 

the Federal Tribunal may rule on the validity of the cantonal laws but not the federal laws. The 

validity of federal law is determined instead through the instrument of legislative referendum. 

Therefore, in Switzerland in addition to elections at each level of government, the electorate 

plays a major adjudicating role through the operation of legislative referendum. In this case, any 

federal legislation that is challenged by 50,000 citizens or eight cantons must be submitted to a 

direct popular vote. As a result, this referendum process becomes the adjudicative process for 

ruling on the validity of federal legislation in Swiss federation. 

2.5 Pros and Cons of vesting the Power of Constitutional Adjudication in the Courts  

Generally as explained in the above discussions, there is no consensus on the matter of vesting 

the power of constitutional adjudication in the hand of judicial organ of the government. There is 

strong argument that claims courts must be avoided from constitutional adjudication and 

determining the constitutionality of statutes, since judges are not directly accountable to the 

public at large.
90

Therefore, the power to adjudicate the Constitution in general and determining 

the constitutionality of laws enacted by the legislative organ of the government in particular must 

only be given to the representatives of the people, who are directly accountable to them.
91

This 

line of argument claims that, it is not sound to empower judges to review the constitutionality of 

legislations enacted by the legislative organ of the government; since empowering the judiciary 

to check the constitutionality of statutes, can be considered as replacing the supremacy of the 

parliament, which is recognized under the Constitution by judicial supremacy.
92

Hence according 

to this line of thinking judges lack direct accountability to the people, so that, it is not logical to 

empower an organ, which is not directly accountable to the public at large to review the acts of a 

parliament which is directly accountable to the people.
93

Therefore, the supporters of this 

argument claimed that an organ which represents and directly accountable to the public at large 

must only empowered to determine the issues of constitutionality under a certain Constitution.
94

 

Furthermore, courts are often criticized for being anti-majoritarian, at odds with the democratic 

principles; judicial activism is also considered at odds with the principles of separation of powers 

for it takes away the role of the other branches of governments and many consider the judiciary 
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lacks the competence to adjudicate the constitutionality issues.
95

 Hence ordinary courts are 

excluded from adjudicating constitutionality issues as explained previously, as a result of these 

above reasons under various Constitutions.
96

  

On the other hand, there is strong and sound arguments that claims, empowering the judicial 

organ to review the constitutionality of legislations enacted by the parliament are used as 

stepping stone to ensure the principles of constitutionalism.
97

According to this line of argument, 

when judges interpret the provisions of the Constitutions and void harmful laws, they give 

expression to the fundamental values of the society, as they have evolved throughout the history 

of that society.
98

Thus they protect constitutional democracy and uphold the delicate on which it 

is based and so that, they prevent the idea that considered democracy as the mere rule of the 

majority.
99

This supporter of judicial review of the constitutionality of statutes of the parliament 

claims that through judicial review, we are faithful to the fundamental values that we imposed on 

ourselves in the past, that reflect our essence in the present, and that will guide our national 

development as a society in the future.
100

This group argued that democracy is more than a mere 

populism; it is a lawful exercise of powers conferred by the Constitutions.
101

For instance, 

Beverley McLachlin argued that, when the courts hold a law to be invalid, they are not limiting 

parliamentary supremacy; rather they are merely expounding the limits that the Constitution 

imposes on the parliament.
102

Therefore, McLachlin further argued that, the claims that says, 

empowering the judicial organ to review the constitutionality of the statutes, enacted by the 

parliament may result in; replacing the parliamentary supremacy by the judicial supremacy is not 

true, rather it is a myth.
103

The other arguments that claimed, it is inappropriate to empower 

judges, who is not accountable to the public to entertain the constitutionality of the laws enacted 

by the parliament is also criticized by the supporter of judicial review. Aharon Barak argued that, 

it is a mistake to assume that to be a true democracy, every organ of the state must be 

accountable to the public as the legislature is.
104

Even though, accountability to the people is 

necessary; different type of accountability is there for the judiciary, not the same type of 

accountability to that of the legislature.
105

Hence judge is not a politician, so his or her 

                                                           
95

 Assefa Fisseha cited above at note 37, p.389. 
96

 Some states prefer a middle position; the established the Independent Constitutional Courts fearing that 

empowering their ordinary courts to adjudicate the constitutionality issues, like Germany, Nigeria and South Africa 

while other states even afraid to empower an independent Courts,  even they afraid to establish Constitutional Courts 

and prefer to vest the power to adjudicate constitutionality issues in the hand of not independent organ like the 

House of Federation under the 1995 FDRE Constitution. 
97

 Aharon Barak cited above at not 29, p. 95. 
98

 Id, p. 93. 
99

 Ibid. 
100

 Ibid. 
101

 Beverley McLachlin, ‘Charter Myths’(33 U.B.C, Rev., 23,31,1999 ) as cited in Aharon Barak, cited above at note 

29, p. 94. 
102

 Ibid. 
103

 Ibid. 
104

 Aharon Barak cited above at note 29, pp. 94-95. 
105

 Ibid. 

www.chilot.me



37 | P a g e  

 

accountability is differs from the accountability of a politician.
106

Therefore, a judge’s 

accountability is not expressed in a regular election by the people; rather it is expressed in 

accountability to the legislature, which can respond to a court’s ruling with legislation.
107

It is 

expressed in accountability to the legal community, by the need to give reasons for every 

judgement- reasons that are accountable on appeal and stand open to public scrutiny, and it is 

expressed in accountability for judicial misconduct.
108

    

 ‘‘The most important question is not whether every organ of the government is accountable as 

the legislature is, rather the question is whether the system as a whole fits our concept of 

democracy.’’
109

 The first argument that claimed judges are give expression to their subjective 

beliefs is also attacked by this group. For instance, according to Aharon Barak, the judge gives 

expression not to his own beliefs but to the deep   underlying beliefs of the society and so that, 

the key concept is judicial objectivity which underlies the judicial review of the constitutionality 

of statutes enacted by the parliament.
110

With regard to judicial review, Justice Iacobucci of the 

Supreme Court of Canada wrote excellently as follows: 

 Democratic values and principles under the charter demand that legislators and 

executive take these into account; and if they fail to do so, courts should stand ready to 

intervene to protect these democratic values as appropriate…..Judges are not acting 

undemocratically by intervening when there are indications that a legislative or executive 

decisions was not reached in accordance with the democratic principles mandated by the 

charter.
111

 

From the above two arguments, one can understand that two competing interests exist. The first 

interest is that preventing the regular courts to adjudicate the Constitution in general and review 

the constitutionality of the legislations enacted by the parliament, since courts are not elected by 

the people or not accountable to the public as well as they are based on their on subjective belief 

and furthermore, there may be bad court practices in the history of certain states and they cannot 

be accepted even by the people as the custodian of rule of law or as a result of legal system that 

specific state accepted for centuries may not favor judicial review.  If   the ordinary courts are 

empowered by the Constitution to adjudicate the constitutionality issues and to interpret the 

Constitution as a whole, like the U.S. A, Canada, India and others; we have no problem since 

whether it is the issue of constitutionality or other issue, in all cases courts have the power to 

entertain it under the Constitution. But the problem comes, if courts are prohibited to adjudicate 

constitutionality issues in general. Since other organ must be established under such Constitution 

in order to interpret the Constitution as a whole and determine the constitutionality issues 
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particularly. The relationship between this organ that must be established for the purpose of 

constitutional adjudication and the ordinary courts may complicate the issue of constitutional 

adjudication, unless managed in a good manner under the Constitution itself and other relevant 

laws. 

As explained briefly in the previous discussions, we can categorize those states prohibit their 

ordinary courts from constitutional adjudication into two groups. The first groups are those who 

preferred to establish an independent Constitutional Courts for the purpose of constitutionality 

issues rather than vesting this power in the hand of ordinary courts. Here again we have no 

problems, because they prefer the constitutional courts which is independent from all the three 

government branches.
112

Hence there is no more suspicion, on the independence, impartiality and 

effectiveness of the constitutional courts. Most of the states practicing the civil law legal 

traditions established independent Constitutional Courts for the purpose of constitutional 

adjudication rather than vesting this power in the hand of regular courts. Therefore, the writer 

thinks that it is a matter of their legal histories that make these states to establish independent 

constitutional courts, not their lack of commitment to ensure the principle of constitutionalism, 

rule of laws and check and balances among the three branches of governments.  Since as one can 

observe from legal history, there is no judge made law principle and most of the time judges are 

not allowed to review the constitutionality of the legislations of the parliaments in the continental 

legal system. Hence countries like Germany, Austria, French and others preferred to adjudicate 

the constitutionality issue by their independently established Constitutional Courts. 

The great problem comes with those states preferred neither of the above two methods of 

constitutional adjudication. Some countries like Ethiopia are introduced unique methods of 

adjudicating the constitutionality issues as discussed above. Here one can not sure, whether or 

not; the principle of constitutionalism in general and rule of law in particular will be enforced 

under such system. For instance, where a political organization like HoF is empowered to 

adjudicate the Constitution in general, it is too difficult to talk about the independence, 

impartiality and effectiveness of such institutions. If believing the judiciary for this great 

responsibility is not accepted as a result of legal practices in the past, in a certain country, it is 

better to establish an independent constitutional court with the best mechanisms that cope up 

with the legal context of that particular state. But why certain countries afraid to do so like 

Ethiopia, and preferred the less independent, impartial and even not effective and efficient organ 

to conduct constitutional adjudication remains a paradox. Of course, there is one truth for the 

case of Ethiopia that empowering the ordinary court is not a sound decision as the writer of this 

thesis thinks, since the legal tradition Ethiopia practiced is a continental legal system which does 

not favor the constitutional adjudication by ordinary courts. But it is preferable to establish an 

                                                           
112

As Crisaffuli observes: The European Constitutional Court is neither part of the judicial order, nor part of the 

judicial organization in its widest sense, the Constitutional Court remains outside the traditional categories of state 

Power. It is an independent power whose function consists in ensuring that the constitution is respected in all areas. 

Quoted in Takele Soboka, cited above at note 6, p.6. 

www.chilot.me



39 | P a g e  

 

independent Constitutional Court rather than empowering politically not independent organ for 

the purpose of constitutional adjudication.  

In such systems which empower other organs for the purpose of constitutional adjudication, not 

independent from politics like Ethiopia; it is naive to think that the democratic principles 

incorporated under the text of the Constitution are implemented in a good manner. Therefore, it 

is also impossible to think that an organ (HoF), which is selected by the regional state council as 

per Article 61(3) of the FDRE Constitution is not biased in favor of the government, especially 

under the current dominant ruling party (EPRDF) under the Ethiopian federation.  Hence, if the 

power to adjudicate constitutional issues vested in the political organ, rather than in the ordinary 

courts or independent Constitutional Courts, this organ, may naturally interprets the Constitution 

and adjudicate the constitutionality issues in line with the ideology and political interests of that 

specific ruling parties which elected the members of this adjudicatory organ rather than in line of 

the intention of the covenant of the nation (Constitution). Finally this ways of employing 

constitutional adjudication mechanism through an organ which is intermingled with the ruling 

political parties, is not promising to ensure the principles of democracy in general and far from 

enforcing the principle of constitutionalism, which incorporated under the text of the 

Constitution practically. This may show lack of confidence or commitment to practice the 

principles of separation of powers, check and balances, independence of judiciary and ensuring 

the principle of rule of law by those governments which preferred a political organization for the 

purpose of constitutional adjudication by excluding ordinary courts and fail to establish an 

independent Constitutional Courts for the same purpose. 

In conclusion, as we observe from various countries legal system, the most democratic 

government ever seen on the earth likes the United States of America preferred their ordinary 

courts for the task of constitutional adjudication rather than recognizing other organ under their 

Constitution for this purpose. Hence as the writer thinks vesting the power of constitutional 

adjudication in the hand of ordinary courts or independent constitutional courts is a sign of 

strong commitment to ensure the principle of democracy in general and the principle of 

constitutionalism in particular while failing to do so and establishing other organs which are not 

independent from the influence of the government or ruling dominant political party system 

shows, lack of commitment to enforce the democratic principles, particularly the principle of 

constitutionalism or fail to ensure these principles though there is a commitment to do so by a 

certain government. 
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CHAPTER THREE 

3. Constitutional Adjudication under the FDRE Constitution and the Revised Oromia National 

Regional State Constitution of 2001 

3.1 Constitutional Adjudication in Ethiopia: Historical Overview 

 In Ethiopian history, the concept of constitutional adjudication was not as such relevant legal 

issue, since the idea of constitutionalism or limited government system was not the political 

culture of the Ethiopian rulers. The emperors were sovereign not the peoples. The Ethiopian 

emperors had absolute power and their powers were free of any legal restriction, so that, they 

were above the law. Subjects are granted benefits and privileges at the will of the emperors; so 

the concept of claiming constitutional rights by the citizens of Ethiopia was unthinkable during 

the monarchical eras. Except limitations imposed on the power of the emperors by the church 

and tradition, the power of Ethiopian emperors were untouchable by positive law, even by the 

Constitution as one can inferred from the 1931 and 1955 Ethiopian Constitutions.  

With regard this, Assefa Fisseha said, ‘‘constitutional adjudication does not have a gratifying 

history in Ethiopia’’
113

The first written Constitution of 1931 did not explain about constitutional 

adjudication. It was enacted to strengthen the absolute monarchy, so that, talking about 

constitutional adjudication was pointless at that time. Under this Constitution; powers, acts and 

decisions of the emperor was not subjected to any strict kind of review and his authority could 
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not be contested.
114

The 1955 Ethiopian Constitution had a supremacy clause under its Article 

122. Pursuant to this Article, the constitution together with those international treaties, 

conventions and obligations to which Ethiopia is a party shall be the supreme law of the empire. 

And all future legislations, decrees, orders, judgments, decisions and acts inconsistent therewith 

shall be null and void. Despite the mere declaration of the supremacy of the Constitution, the 

practice of constitutional adjudication never existed under the 1955 Constitution. No organ of the 

government was specifically empowered to adjudicate constitutional issues and declare 

legislation, decrees, orders, judgements, decisions and acts which were considered as 

unconstitutional null and void.
115

This Constitution was drafted by three American legal scholars, 

so that it seems that because of their influences on its draft process, Ethiopia adopted the U.S.A 

system of constitutional adjudication under the 1955 Constitution. In U.S.A the history of 

constitutional adjudication demonstrates, a court may exercise constitutional adjudication 

without explicit authorization by the Constitution.
116

Hence under the 1955 Ethiopian 

Constitution there is no specifically specified organ to conduct constitutional adjudication, but it 

is sound to claim that this Constitution empowered the judicial organ of the government for the 

purpose of constitutional adjudication, since it reflects the American form of constitutional 

adjudication theoretically.
117

Similar to the 1931 Constitution, the 1955 Constitution conferred 

the indisputable power on the emperor. The emperor acted as a legislator or law giver, fountain 

of justice and chief executive.  In relation to this point George Krzeczunowicz has rightly 

pointed out that the power of the emperor to quash any decision rendered by the courts would 

make the exercise of the constitutional adjudication pointless.
118

One can simply conclude from 

this explanation that though the supremacy of the Constitution was inserted under the 1955 

Constitution, the whole concept of constitutionalism in general and constitutional adjudication in 

particular was never practiced during the monarchical system in Ethiopian legal history. 

The People’s Democratic Republic (PDRE) Constitution of 1987 has adopted the concept of 

constitutional adjudication.  An institution empowered to adjudicate constitutional issues was 
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established. This Constitution contained express clause on the interpretation of the Constitution 

and determination of constitutionality of legislative acts. It was the Council of State, a political 

body which was entrusted to adjudicate the Constitution. Since Derg government was a dictator, 

it was reported that no significant case related to constitutionality issue was brought and 

adjudicated before the State Council during the Derg regime.
119

 The present FDRE Constitution 

of 1995 provides detailed provisions on the concept of constitutional adjudication as explored in 

detail in the next sub-topic. 

3.2 Constitutional Adjudication under the FDRE Constitution of 1995 

Up on the adoption of the 1995 FDRE Constitution, the federal system of government was 

introduced in Ethiopia with some elements of federalism. Among the fundamental elements, the 

right to self-determination is granted for every nations, nationalities and peoples of Ethiopia. 

Five pillars of constitutional principles are recognized, which includes popular sovereignty, 

supremacy of constitution, the principle of sanctity of human rights, secularism and 

accountability of the government officials for their conducts.
120

The concept of constitutionalism 

and rule of law have been introduced subsequent to the coming into force of the FDRE 

Constitution. Based on this, the Constitution guaranteed the right of self-governance by 

establishing nine regional states under the current Ethiopian federation. The principles of rule of 

law, separation of politics from justice, division of powers between federal and regional states, 

independence of judiciary, separation of powers, principle of check and balance as well as other 

democratic features of government are incorporated under the text of the FDRE Constitution. 

The FDRE Constitution ensured that every legislation, government acts, decisions and conducts 

must be in line with the supreme law of the land. It means that both the government institutions 

and officials are the servants of the nations, nationalities and peoples while Constitution is their 

manual or guidance. In federation, including Ethiopia, every law including the state Constitution, 

must be compatible with the federal supreme Constitution most of the time on important points 

like ensuring rule of law, separation of powers,  check and balances among the three branch of 

governments. In federation we have federal and state Constitution, excluding those federations 

without having state Constitution. Since conflicts or disputes are inevitable in federation, both 
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federal and state governments must provides effective mechanisms of resolving constitutional 

disputes and other conflicts in their respective Constitution. 

Unlike other federal states, the Ethiopian Constitution empowered the House of Federation, a 

political organ, for the matter of entertaining constitutional disputes rather than vesting this 

power in the hand of ordinary courts or establishing independent Constitutional Courts. The HoF 

is composed of representatives of nations, nationalities and peoples of the federation.
121

Two 

reasons are given for vesting the power of constitutional adjudication in the HoF under the 

current Ethiopian federation. Firstly, the framers of this Constitution think that the new Ethiopian 

federation is the coming together of the outcome of the nations, nationalities and peoples. In 

deed it is clearly stipulated in the preambles and Article eight that this nationalities are the 

sovereign. Therefore, this Constitution is considered as covenant made based on the consent and 

free will of the peoples living in the federation. It is in the words of the framers that ‘‘this 

Constitution is a political contract and therefore, only the authors that are the nations, 

nationalities and peoples should be the ones to be vested with the power of interpreting the 

Constitution.’’
122

As a result of this since it is difficult to adjudicate the Constitution by the 

nations, nationalities and peoples; the FDRE Constitution empowered the HoF to do so on behalf 

of them pursuant to Article 62 of the same Constitution. Secondly, the framers were well aware 

of the fact that empowering the judiciary or a constitutional court brings unnecessary judicial 

adventurism or what some scholars prefer to call it as judicial activism in which the judges 

would in the process of adjudicating the vague clauses of the Constitution put their own 

preference and policy choices in the first place.
123

Thus the framers argued that this might result 

in hijacking the very document that contains the compact between the nationalities to fit the 

judges own personal philosophies.
124

Based on these two reasons, the framers and some scholars 

believe that it is sound to vest the power to adjudicate constitutional disputes in the second 

chamber of the parliament under the Ethiopian federation. 

But the writer of this thesis neither supports the first reason nor the second one. It is better to 

establish the independent constitutional courts for the purpose of adjudicating constitutional and 
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other related issues as discussed under chapter two of this thesis, although vesting such great 

responsibility in the hand of ordinary court is too difficult in Ethiopia because of judicial 

activism in which the judges would in the process of adjudicating the constitutionality issues put 

their own preferences and policy choices in the first place. It is difficult to think that HoF is an 

independent and impartial organ though it is claimed that its members are the representatives of 

the nations, nationalities and peoples because they are elected from the ruling political party. So 

it is better to create a certain institution for the purpose of adjudicating constitutional issues 

independent from politics in Ethiopia. 

On the other hand, the framers of the Constitution recognized the fact that constitutional 

adjudication involves legal technicalities, so that HoF is assisted by the Council of Constitutional 

Inquiry. The CCI consists of eleven members including, the federal chief justice and his deputy 

of the federal Supreme Court; who also serve respectively as a chairman and vice chairman of a 

CCI.; Six other legal experts appointed by the president of the republic with the recommendation 

by the House of Peoples Representatives, who shall have proven professional competence and 

high moral standing and three persons designated by the HF from among its members. The CCI 

shall establish organizational structure which can ensure expeditious execution of its 

responsibilities.
125

  

3.2.1 Legal Ambiguities With Respect to Constitutional Adjudication under the Ethiopian 

Federation 

A) Legal Ambiguities under the FDRE Constitution 

The FDRE Constitution empowered two constitutional organs; the HoF and CCI to adjudicate 

constitutional matters and resolve conflicts in the federation.
126

Though these two organs are 

established for the purpose of resolving constitutional disputes and other conflicts, still various 

legal and terminological confusions and ambiguities are common under the FDRE Constitution 

concerning the constitutional adjudication process. The Constitution said that the HoF is 

empowered to decide all constitutional disputes and interpret the Constitution.
127

But the 

definition or difference of the term constitutional dispute and constitutional interpretation are not 
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given under this Constitution. Hence, questions like, what is the difference between 

constitutional disputes and constitutional interpretation? Are they one and the same? If so what is 

the need of using two terms? And other related questions are debatable under the FDRE 

Constitution in relation with constitutional adjudication. 

For this reason the writer of this thesis prefer to use the term constitutional adjudication in 

general, to cover all points raised with connection to constitutional interpretation, constitutional 

disputes and mechanisms of resolving constitutional disputes under this thesis. Literature shows 

that constitutional interpretation occurred when the specific constitutional provisions or texts are 

suffered from lack of clarity, conflict in legal documents, omissions/gaps, unforeseen 

developments and other related problems are encountered. Different from other ordinary legal 

interpretation, constitutional interpretation needs high standard of interpretation ethics and a 

great care, since it is a matter of expounding nation’s covenant especially in federations. 

But under the FDRE Constitution, there has been confusion in defining what constitutional 

interpretation and constitutional disputes really mean. As per Article 62(1), the HoF has the 

power to interpret the Constitution and it has the power to decide constitutional disputes as per 

Article 84(1) of the FDRE Constitution. Among the academics, the definition given to the term 

constitutional interpretation and constitutional disputes differs. One group claimed that the two 

terms are not one and the same and the other group argued that both terms are one and the same 

so that we can use them interchangeably. Among authors, Assefa Fisseha claimed that 

constitutional disputes have very narrow meaning; it refers to cases in which a matter is referred 

to CCI or HoF arising from real case and controversy.
128

He further explained that constitutional 

interpretation could arise in many other cases apart from real cases and controversies.
129

As 

pointed out issues regarding separation of power and federalism that are referred to the HoF in 

abstract are good examples of constitutional interpretation.
130

 

Yonatan Tesfaye, explored that constitutional dispute in the context of the FDRE Constitution 

has two aspects; ‘‘one is the general task of interpreting the Constitution with a view to ascertain 

the meaning, content and scope of a constitutional provisions based on Article 84(1) while the 
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other is the more specific task of determining the constitutionality of the state and federal laws as 

clarified under Article 84(2).’’
131

Yonatan argued that what makes a certain dispute, a 

constitutional dispute is the mere fact that the dispute involves constitutionally recognized 

rights.
132

According to him, the determining factor is that the claim is based on the provisions of 

the constitution or that provisions of the Constitution in one way or another implicated in a case 

brought before the court.
133

Generally Yonatan argued that constitutional dispute means both 

expounding a certain provision of a Constitution and determining the constitutionality of a law so 

that he incorporated the term constitutional interpretation in the term constitutional disputes or 

takes constitutional interpretation as one components of constitutional disputes. 

In contrast with the above arguments, Takele Soboka claimed that constitutional dispute has the 

same meaning with the term constitutional interpretation.
134

 Takele supports his argument of the 

sameness based on Article 83(1) of the FDRE Constitution. He claimed that the interpretation of 

constitutional dispute as a constitutional interpretation is in line with the powers and 

responsibilities of the HoF 62(1) of the Constitution.
135

He further explained that the HoF has the 

power to interpret the Constitution. But it does not correct to assume that the power to adjudicate 

the concrete constitutional disputes is in the hands of the HoF, since HoF is a final constitutional 

arbiter in terms of testing constitutionality of laws; but it is not a trier of fact or concrete 

constitutional disputes as Takele maintains.
136

 Hence he conclude that, ‘‘there is no reason to 

suggest that Article 83(1) of the FDRE Constitution sought to expand the power of adjudicating 

factual constitutional disputes beyond the requirements of abstract interpretation of the 

constitutional provisions.’’
137

All the above arguments of the different authors show that there is 

no consensus among the academics with regard to the definition of constitutional interpretation 

and disputes as a result of legal unclarity in connection with constitutional adjudication under the 

FDRE Constitution. 

In addition to the above terminological problem, there is a legal ambiguity in relation to 

resolving constitutional disputes and interpreting the Constitution under the Ethiopian federation. 
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When we see the term ‘law’ employed under the FDRE Constitution it lacks clarity. Article 

84(2) of the FDRE Constitution says, ‘‘Where any federal or state law contested as being 

unconstitutional and such disputes is submitted to it by any court or interested party, the Council 

shall submit it to the House of Federation for final decision.’’
138

Under this provision the 

Constitution vaguely said ‘any law ‘hence it is a general term subjected to interpretation. But the 

Amharic version of the same provision is clearer than this English version. The Amharic version 

clearly said if the law enacted by the federal and state legislative organ is being contested it must 

be submitted to the CCI for investigation and HoF for final decision. 
139

It is known that Amharic 

is a version with final legal authority under the FDRE Constitution.
140

For this reason, one can 

conclude that only if Proclamation enacted by the federal and state legislative organ is contested, 

it is submitted to the CCI for investigation and HoF for final decision by giving priority to the 

Amharic version through interpretation.  But as it stands, version difference between the 

Amharic and English creates confusion both among the courts and academics. Since ‘any law’ 

may be interpreted or defined as all laws including the primary legislations of the parliament and 

subordinate enactments of the executive organ of the government. In order to ease these 

ambiguities under the FDRE Constitution and broadly explain the powers and responsibilities of 

both the HoF and CCI with connection to constitutional adjudication and other matters of 

resolving conflicts, the HPR enacted two Proclamations in 2001. But still the problems are not 

avoided under these Proclamations as explored in detail under the following sub-topic. 

B) Legal Ambiguities under the Two Proclamations
141

 

In order to successfully resolve constitutional disputes and other conflicts these two 

proclamations named as Proclamation number 251/2001 and 250/2001 were enacted. First of all 

House of Federation is another chamber of the parliament with no law making power. These 

Proclamations are enacted by the House of People Representatives. The most astonishing point is 

that how the HPR can enact a law which clarifies the powers and responsibilities of the HoF 
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while the law enacted by the HPR itself is subjected to the review of HoF for its constitutionality 

remains a paradox under the FDRE Constitution. 

Under the 251/2001 Proclamation, the HoF shall interpret the Constitution, organize the CCI, 

decide in accordance to the Constitution issues relating to the right to self determination, 

promote the equality of the peoples, strive to find solutions for disputes or misunderstandings 

that may arise between states.
142

 The HoF shall make final decision up on draft proposal of 

constitutional interpretation submitted it to by the CCI.
143

The HoF shall identify and implement 

principles of constitutional interpretation which it believes help to examine and decide 

constitutional cases submitted to it.
144

In the process of adjudication, unless otherwise proved to 

the contrary, the enacted law is presumed to be constitutional while the house starts to review its 

constitutionality.
145

The final decision of the house on constitutionality issue shall have general 

effect; therefore, it shall have applicability on similar constitutional matters that may arise in the 

future.
146

 

For the purpose of giving professional support to the HoF which has been given the power to 

interpret the Constitution and resolving constitutional disputes, the CCI is established by the 

FDRE Constitution.
147

Furthermore, it has been deemed necessary to specify the powers and 

responsibilities of CCI under a certain Proclamation in a wider manner than what is explained 

under the Constitution. Based on this, the HPR enacted Proclamation number 250/2001, which 

can be cited as the CCI Proclamation of the Federal Democratic Republic of Ethiopia. 

148
According to this Proclamation the CCI has the power to investigate constitutional disputes 

and submitted it to the HoF with its recommendation.
149

Where any federal or state law is 

contested as unconstitutional and such a dispute is submitted by any court or interested party the 

CCI, consider the matter and submitted it to the HoF for final decision.
150

When the case is 

submitted to the CCI, it has two outcomes. First, the CCI may remand the case to the concerned 

court if it thinks that there is no need for constitutional interpretation and the second option is 
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that it submits its recommendations to the HoF if it believes that there is a need for constitutional 

interpretation.
151

Any party who is dissatisfied with the decision of the CCI can appeal to the HoF 

within sixty days from the decision of the council on constitutionality issues.
152

 

As clearly explained above the aim of having these two Proclamations is for the sake of avoiding 

ambiguities and reduce the vague provisions of the Constitution on the issue of constitutional 

adjudication. But what was expected has never been attained by the enactments of these laws in 

2001. 
153

The problem comes, if one asks which type of law is submitted to the CCI and HoF if 

being contested as unconstitutional. Whether the primary law (Proclamations) or the secondary 

law (like regulation and directives) or both of them are submitted to the CCI/HoF for checking 

their constitutionality? The two Proclamations define the term ‘law’ as both the primary and 

secondary laws with relation to settling constitutional disputes. For instance, under Proclamation 

number 251/2001, ‘‘the term ‘law’ shall mean Proclamations issued by federal and state 

legislative organs and regulations and directives issued by state governmental 

institutions.’’
154

Again under Proclamation number 250/2001, ‘‘the term ‘law’ shall mean 

Proclamations issued by the federal or state legislative organs and regulations issued by the 

federal and state governmental institutions.’’
155

 

One fact can be deduced from reading and critically analyzing the provisions of these two 

Proclamations in connection with constitutional adjudication. These Proclamations,  in the 

process of reducing the problems existing under the FDRE Constitution, come up with the more 

confused law, which complicates the mechanisms of resolving constitutional disputes even far 

beyond the constitutional provisions by expanding the definition of the term law to the enabling 

legislation of the executive organ of the government contrary to the sprits of the definition given 

to the term law under Article 84(2) of the FDRE Constitution under the Amharic version. Hence 

under these Proclamations, if all laws including proclamations, regulations and directives are 

contested as unconstitutional, they must be channeled to the CCI for investigation and HoF for 

final decision. 
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3.3 Constitutional Adjudication at Sub-national Level under the Ethiopian Federation 

The FDRE Constitution clarifies the structure of the organ of the state as comprising federal 

government and state members.
156

 This Constitution specified that both the federal and states 

have three wings of government, namely, legislative, executive and judiciary.
157

Their respective 

powers are given and recognized under the FDRE Constitution. The federal government power is 

listed exclusively in the constitution; enumerated powers are given for the federal and state 

governments while residual power is reserved for the states.
158

Even though, the FDRE 

Constitution does not clearly stipulate the existence of the principle of federal supremacy under 

the Ethiopian federation, it explicitly said that the states shall respect the power of the federal 

government and the federal government shall likewise respect the power of the states.
159

 This 

provision shows us that the Ethiopian federation is dual type of federalism in theory though the 

practice is different. If we consider this mutual respect between the federal and state 

governments in collaboration with the extreme form of right to self-determination bestowed for 

the Nations, Nationalities and Peoples of Ethiopia under the Constitution; the Ethiopian 

federation gives due attention to the state sovereignty at least in the text of the Constitution.  

 

However it is too difficult to delineate the power between the federal and state governments to 

the extent of preventing any type of conflicts or disputes between these levels of governments, 

since avoiding disputes or conflicts totally by crafting competent laws is humanly impossible. As 

known from daily practices, disputes may arise both at federal and state level. The causes of 

these disputes and conflicts may be enactment of laws, regulations, directives, and decisions of 

an organ of the state and public official and any other acts inconsistent to the Constitution as 

explained above. Even disputes and conflicts may be caused between state laws, a group of 

persons or ethnic group claiming a certain constitutional rights, like the right to self-

determination, election and other constitutionally guaranteed rights.
160
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Therefore, disputes and conflicts exist with federations all the time. For the interpretation and 

settling constitutional disputes, state Constitutions often depend on the state courts. This is the 

case, for instance, in the states of USA.
161

 But in systems where ordinary courts are not granted 

the power to interpret Constitutions, such as in Ethiopia, a specific body such as the 

constitutional interpretation commission, or as in the time preceding 2001 in Ethiopia, state 

legislatures interpret and settle Constitutional disputes under state Constitutions. Most of the 

regional states of Ethiopia starting from 2001 established a Constitutional Interpretation 

Commission and State Constitutional Inquiry Council for the purpose of interpreting and settling 

constitutional issues. In Southern Nations, Nationalities and Peoples Region, the Council of 

nationalities interprets and settles constitutional disputes
162

 in place of the constitutional 

interpretation commission in other states like Oromia, Tigray and others.
163

 We have the 

Nationality Administration Council of the Amhara state for settling constitutional disputes and 

interpret the regional state Constitution of the Amhara.
164

  

Whatever the organ to be empowered under the states’ Constitutions to interpret and entertain 

constitutional disputes under the current Ethiopian federation does not have any earthly effect 

since all the nine states are the replica of the federal Constitution of Ethiopia on the issue of 

settling constitutional disputes and interpretation. The nine states preferred the non-judicial 

constitutional adjudication system whether the power to adjudicate the constitutional disputes 

may be in the hands of constitutional interpretation commission or Council of Nationalities or 

Nationality Administration Council, since all of these organs are neither courts nor independent 

organs.  

At federal level Ethiopia empowered the House of Federation and Council of Constitutional 

Inquiry to tackle with this constitutional conflicts and disputes.
165

 As one can understand through 

reading the states’ Constitution of Ethiopian federation, the major material sources of the norms 

of the state Constitutions is apparently the federal Constitution. As a result of this fact, the 

mechanism employed by regional states under their respective regional Constitution to settle 
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constitutional disputes and conflicts is similar with that of the federal Constitution of Ethiopia. 

The states under the Ethiopian federation vest the power to interpret Constitution and settling 

constitutional disputes in the hand of other organ rather than the ordinary courts like the federal 

Constitution as explained above. 

These organs (Regional Constitutional Interpretation Commission and Regional Council of 

Constitutional Inquiry) established for the adjudication of constitutional cases are either not yet 

established practically or where established it has not become operational. For instance, they are 

established in Oromia and Southern Nations, Nationalities and Peoples Region. But they have 

not yet started operation, no case has yet been submitted to them or we have no cases decided by 

these organs at regional level until today. The reason is not clearly and officially published why 

these regional constitutional adjudicative organs were not yet been established or if established 

even not yet operational. As the writer thinks it may be because of the ineffectiveness of regional 

states to develop and promote the concept of constitutional adjudication among their nations 

though the right to do so is recognized by the federal as well as state Constitutions. Most peoples 

are not know even the concept of constitutional adjudication at regional level of Ethiopia or fear 

to contest the constitutionality of the acts and decisions of the executive organs in front of the 

constitutional adjudicatory organs as one can observe from the practices prevailing at regional 

level. Shortage of skilled manpower and financial problems make the states unable to effectively 

and efficiently exercise their right under the Constitution.  

3.4 Constitutional Adjudication under the Revised Oromia National Regional State Constitution 

Oromia is one of the nine members of states of the Federal Democratic Republic of Ethiopia 

recognized by the Constitution.
166

 Based on current border delineation, the land of Oromia is 

estimated at 363,136Km
2 

and it occupies about 34.3 percent of the country’s total physical 

area.
167

Furthermore, Oromia shares common borders with Kenya and Sudan in the South and 

West respectively. It is the largest state of Ethiopia with total border length of about 5,700Km 
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with all regions except Tigray.
168

Oromia is also the most populous state of Ethiopia with 36.7 

percent of the total population of the country.
169

 

The Regional State of Oromia had its own State Constitution since 1993. Based on the power 

granted under Article 50(5) of the FDRE Constitution for the states, to draft, adopt and amend 

the state Constitution, Oromia replaced its 1993 Constitution by the 1995 Constitution.  The 

1993 Oromia state Constitution was replaced by the 1995 completely without any reference to 

the 1993 Constitution.
170

The 1995 State Constitution of Oromia was revised in 2001. The 2001 

Revised Constitution of Oromia is still in force with little amendments.
171

Pursuant to Article 

52(2) the FDRE Constitution, the state legislature has the power to enact the regional state 

Constitution. The same is true for the regional state of Oromia. All the state Constitutions of 

Oromia were enacted, replaced, revised and amended by the regional parliament (Caffee). 

Apart from the state legislature as the formal sources of the states’ Constitutions, their formal 

sources are unclear under the Ethiopian federation including the Oromia State Constitution.
172

 

Question like who drafted, based on what procedures and who deliberated up on the states’ 

Constitutions before they were presented for adoption to the regional parliament is unclear under 

the Ethiopia federation.
173

But what is clear is that the states’ Constitutions were not enacted 

through public participation at large, rather they were enacted under the guise of the regional 

ruling parties in respective states and adopted by the parliaments of the regions. In Oromia, 

legislative power is vested in ‘Caffee’ Oromia; executive power of the regional state is vested in 

the Administrative Council of the region and judicial power is vested only in the courts of the 

region.
174

 

With regard to constitutional adjudication two organs of regional government established under 

the National Regional State Constitution of Oromia; namely, the Regional Council of 

Constitutional Inquiry and Constitutional Interpretation Commission. According to this 
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Constitution, any constitutional dispute shall be decided by Constitutional Interpretation 

Commission which comprises a representative nominated from each District Council.
175

The 

Constitutional Interpretation Commission shall elect its own chairman and secretary from among 

its own members and gets the necessary secretarial and financial support from ‘Caffee’.
176

The 

regional CCI is empowered to investigate constitutional disputes.
177

The council submits its 

recommendation after it investigated the constitutional disputes, if it thinks that there is a need 

for constitutional adjudication.
178

The members of this Regional Council of Constitutional 

Inquiry shall have eleven members consisting of the president of the regional Supreme Court as 

its chair person and its vice president who shall act as its vice-chair person; six lawyers 

appointed by ‘Caffee’ on the recommendation submitted by the president of the regional 

government on the basis of their professional excellence and moral standing and three persons 

designated by the ‘Caffee’ whom the speaker shall submit for approval.
179

 

Hence under the Oromia  National Regional  State Constitution, ‘‘Where any law, regulation or 

directives issued by regional state organs is contested as being unconstitutional and such is 

submitted to it by any court or interested party, the Council shall consider the matter and submit 

it to the Constitutional Interpretation Commission for final decision.’’
180

When the issue of 

constitutional adjudication arise in court, the regional CCI shall either remand the case to the 

concerned court if it finds there is no need for constitutional adjudication or submits its 

recommendation to the Commission for final decision if it believes that there is a need for 

constitutional adjudication; and the decision rendered for the submitted recommendation by the 

Commission is final.
181

 

3.5 Role of Judiciary in Constitutional Adjudication under the FDRE Constitution 

As discussed in previous explanation, judiciary may have or not have the power to adjudicate 

constitutional issues in certain states. It has been long known that the pressure is exerted by the 

executive and legislative branches on their judicial counterparts in the battle for more operative 
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legal space or alternatively, to constrain judicial oversight over the respective activities of the 

other two branches in all legal system.
182

In the same manner, sometimes jurisdictional 

competitions for adjudications of constitutional issues have reached a point of non consensus 

among the academics of certain country due to the fact that some states vested the power to 

adjudicate constitutional disputes in other tribunals or independent constitutional courts rather 

than in the ordinary courts. 
183

Likewise in Ethiopia, it seems that regular courts have excluded 

from adjudicating constitutional disputes and resolving conflicts under the FDRE Constitution. 

As explained above, in place of courts House of Federation is empowered to adjudicate and pass 

final decision on all constitutional disputes and other conflicts arising in the Ethiopian 

federation.
184

Though it is explained under the FDRE Constitution that the HoF has ultimate 

power to adjudicate all constitutional disputes and rules on the constitutionality of legislations; 

there is no consensus among the academics and judges on the extent to which the court can 

participate in resolving constitutional disputes under the same constitution. With regard to this 

issue, there are three rambling debates related with the role of courts in constitutional 

adjudication under the FDRE Constitution as explored below. 

I) Courts Have Inherent Powers to Adjudicate Constitutional Issues  

This group argued that declaring a law as invalid is the inherent judicial task of the courts. They 

claimed that it is a normal business of the courts to interpret and declare the law in their daily 

undertakings. They further argued that when a court nullifies legislation on the ground that it is 

unconstitutional, it is applying the existing as opposed to a non-existing or repealed law.
185

They 

support their argument by referring Article 79 (1) of the FDRE Constitution which says, 

‘‘judicial power both at federal and state levels are vested in the courts.’’ According to them, 

judicial powers include: the power to interpret, apply, and ensure the observance of the 

constitution; so that, short of this the grant of judicial powers would add up little substantive 

effect.
186

In addition to this, they argued that the FDRE Constitution itself makes all inconsistent 
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laws, practices and decisions null and void as its per Article 9 (1). Therefore, a court’s role is a 

mere declaration of repeal, through adjudication when it refused to apply the inconsistent laws 

with the Constitution.
187

It seems that this group bases their claim on arguments advanced by the 

Chief Justice Marshal of USA in the most celebrated case of Marbury v Madison. In that case the 

court despite the absence of explicit constitutional authorization to do so, refused to apply an act 

of a coordinate branch of government. In Marshal’s opinion, ‘‘a written Constitution is a law and 

it is the province and duty of the judicial department to say what the law is and therefore, judicial 

power according to him includes reviewing acts of the legislature.’’
188

 

II) The Duty to Enforce the Constitution by the Courts under the FDRE Constitution 

This group also claimed that courts have the power to adjudicate constitutional disputes under 

the FDRE Constitution. But they substantiate their argument based on Article 13 of the FDRE 

Constitution which says.  ‘‘All federal and state legislative, executive and judicial organs at all 

levels shall have the responsibility and duty to respect and enforce the provisions of chapter three  

of the FDRE Constitution or fundamental rights and freedoms’’
189

Hence this group argued that 

enforcement of the Constitution without having the power of adjudication is impossible for 

courts. So they insisted on the idea that courts have the power to adjudicate constitutional issues 

in order to enforce the provision of chapter three of the FDRE Constitution as per Article 13 (1). 

This group differs from the above one, because they do not accept the argument that claims 

courts can invalidate an act of the legislature as the first argument. 
190

This group rather limits the 

power of courts to espousing the provisions of the Constitution.
191

Therefore, they believe that 

courts have certain role in adjudicating constitutional issues, short of reviewing the 

constitutionality of laws enacted by the parliament. They said that courts can invalidate executive 

acts, regulations, directives and decisions for the reason of their inconsistencies with the 

Constitution, but they cannot adjudicate the constitutionality of the acts of parliament. 

III) The Court Lacks the Power to Adjudicate the Constitution under the FDRE 

Constitution 
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This is the extreme position that claims courts have no role in adjudicating constitutional issues 

under the FDRE Constitution. This group of academics criticized the above two arguments that 

claims courts have certain role under the FDRE Constitution in constitutional adjudication. They 

criticized the first line of arguments that claims courts have inherent judicial power to adjudicate 

the Constitution. According to this group, courts lack inherent judicial power to adjudicate 

constitutional issues as one can understand from the Ethiopian legal tradition. They claimed 

courts have no power to review the acts of legislatures in civil law legal system. For example, 

Bell said that giving judiciary a controlling power has always been considered as something that 

conflicts too much with the traditions of French public life; French therefore, established the 

Conseil Constitutionnel in 1958 for the purpose of constitutional adjudication. 
192

The same is 

true in England where the supremacy of the parliament is recognized; judging statutes to be 

invalid for violating either moral or legal principles of any kind is not the normal business of the 

courts.
193

 

Therefore, this group argues that the Ethiopian legal tradition follows the England and the 

French model though it is not one and the same. So in all these three countries and others, courts 

have no inherent power to adjudicate the constitutional issues. Further this group concludes that 

courts in Ethiopia do not have the power to declare the legislature’s enactments as null and void 

for their repugnancy to the Constitution under the FDRE Constitution.
194

.They argued that the 

power to adjudicate the constitutional issues and resolve constitutional disputes is granted for the 

CCI and HoF under the FDRE Constitution; so that ordinary courts have no role in adjudicating 

constitutional issues under the Ethiopian federation. 

On the other hand, the idea that claims it is a constitution itself which makes inconsistent laws 

null and void; therefore, the role of court is only a mere declaration of repeal is also not accepted 

by  this group. Because they claimed that adjudication and declaration cannot be divorced from 

one another.
195

 They accepted the fact that inconsistent laws with the Constitution is null and 

void, but they argued that  even for declaring a law as null and void includes a sort of 

adjudication or interpretation of a Constitution in itself by the courts.
196

 So, since even declaring 
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an inconsistent law with the Constitution as null and void involves acts of adjudication, this idea 

is not accepted according to this group. 

Furthermore, this group attacks the second argument which claims courts have no mechanism to 

enforce and respect the provisions of the Constitution unless they have the power to adjudicate 

constitutional issues. This group argued that it is not clear whether all provisions under Chapter 

three of the FDRE Constitution need constitutional interpretation or adjudication to respect and 

enforce them by the courts.
197

 Continuously they said in civil law legal system countries, like 

Ethiopia, detailed rules are enacted and judges are expected to strictly apply them without 

engaging in interpretation; and many of the provisions under chapter three of the FDRE 

Constitution, especially those that the courts are expected to invoke in their daily functioning are 

stated in an explicit and clear manner.
198

Hence they argued that there is no need of involving in 

adjudication or interpretation to apply Chapter three of this Constitution, rather courts can apply 

the provisions directly to the existing fact of case.
199

According to this group, the courts are 

expected to enforce the provisions of Chapter three of the FDRE Constitution which deals with 

fundamental rights and freedoms, only to the extent that it does not engage them in constitutional 

adjudication or interpretation; so that if the needs for constitutional adjudication arises, the court 

should refer the matter to the CCI for investigation.
200

 

3.5.2 Power of the Judiciary under the Revised Oromia National Regional State Constitution in 

Constitutional Adjudication 

The Revised Constitution of the Oromia National Regional State, under its Chapter seven 

explains about the structure and power of the regional courts of Oromia state. According to this 

Constitution, judicial power of the Region shall vest only in the courts.
201

 It claims that courts of 

all levels shall be free from interference or influence of any official organ of the government or 

any other source.
202

The judicial organs of the Oromia National Regional State shall be the state 

Supreme Court, Zonal high court and the District courts as explained under Article 64(1) of this 

Constitution. 
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As it is explained in previous discussions, courts have no power to adjudicate constitutional 

issues, since Constitutional Interpretation Commission is established as per Article 67 of the 

Oromia State Constitution. Hence at the regional level of Oromia constitutional disputes shall be 

investigated by the regional CCI and final decision is rendered by the Constitutional 

Interpretation Commission.
203

 

CHAPTER FOUR 

4. Possible Effects of Incompatibility between the FDRE Constitution and the Revised National 

Regional State Constitution of Oromia 

4.1 Purposes of Comparison 

It is clear that in federation two independent states are established, namely, the federal state and 

regional states. The power is divided between both levels of these governments. Certain Powers 

may be given exclusively to each level of the government, other powers may be concurrently 

given for both and residual power may be left for the regional states most of the time in 

federations. Therefore, each level of the government must freely exercise their power within the 

specified boundary for them under the federal Constitution. In addition to this, recognition of 

Constitution over all orders of government and political culture emphasizing the fundamental 

importance of respect for constitutionality are therefore, a prerequisite for the effective operation 

of a federation.
204

 If these are lacking, a federation is likely to deteriorate to a situation where 

one or other order of government subordinates the other thereby undermining the basic 

constitutional feature of federations.
205

 

But however careful the mechanisms of this division of power may be done, it is too difficult to 

make a supreme Constitution become a track from which no one can deviate, since it is humanly 

impossible to do so as explained in the previous discussion. For instance, it is impossible to come 

up with completely a different state Constitution from the federal Constitution, on all principles 

and vise-versa. The federal Constitution and state Constitutions are related to each other in 

various ways under federal system of government. Hence, in any federations the federal and state 
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Constitutions have an interlocked set of relations.
206

 Always one tends to be the extension of the 

other; one begins where the other ends or within the bound of the other.
207

 For this reason, 

discussing the Constitution governing the federal polity has paramount importance to understand 

or discuss the sub-national Constitution.
208

 But it is not mandatory to have sub-national 

Constitution in all federations separately. Some federations lack the state Constitutions, other 

federations make having sub-national Constitution optional and again some federal countries 

explain about states in their federal Constitution in detail rather than having separate state or 

provincial Constitutions.
209

 Furthermore, many federal states like USA, Ethiopia, and 

Switzerland make the states or cantons to have their own Constitution separately from the federal 

Constitution. 

Hence the states and federal Constitution must be compatible at least on certain important 

principles like ensuring rule of law, adopting the principle of constitutionalism, establishing 

independent judiciary and acting consistently to democratic culture. For instance, pursuant to 

Article 28 of the Basic Law of Germany, the constitutional order in Lander is subjected to certain 

general requirements in the federal Constitution; in particular the stipulation under this provision 

is that it must conform to the principle of republican, democratic and social government based on 

the rule of law. The same thing is true for the regional states’ constitution under the FDRE 

Constitution. As per its Article 50(5) of this Constitution claims, consistent to the provisions of 

the FDRE Constitution, the State Council has the power to draft, adopt and amend the state 

Constitution.  Therefore, comparing the two Constitutions has paramount importance to point out 

the place of inconsistencies between the two. By doing this, we can ensure uniformity in legal 

and constitutional adjudication; especially on identical cases both at federal and regional level. 

Since Constitution is the source of all legitimate authority and accepted as a supreme law, it 

needs an impartial institution to enforce it. In addition to this, the institution empowered to 

adjudicate the Constitution must be clearly identified at both state and federal level. On the other 

hand, even though powers are divided under the Constitution between the two levels of the 

governments in federation; it may become a cause for disputes. So the major challenge for the 
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constitutional adjudicator is to keep the federal and state government within their respective limit 

specified under the federal Constitution.  Therefore, the attempt to make the federal Constitution 

better, without checking it in relation to the state Constitution through comparison in federation 

and vise- versa does not have any earthly effect, to bring legal harmony in certain federation on 

important democratic principles.   

Furthermore, since constitutional disputes are inherent in federation and can be settled in various 

ways in different federal states; it is necessary to compare the two Constitutions in order to have 

a best mechanisms and consistent laws in resolving constitutional disputes at both levels. 

Constitution is not simply considered as the supreme law, but also it is one means to control the 

government. This fact is true for both the regional and federal Constitution. Hence constitutional 

adjudication or review can be considered as an institutional means of limiting the government 

from arbitrariness. So comparing the two Constitutions is important, in order to restrict the 

government within their power given under the Constitution by the institution empowered to 

review or adjudicate the Constitution. But if we do not compare the two Constitutions and check 

the possible legal inconsistencies existed between them, it is difficult to talk about federal 

integration, since bringing federal integration through having incompatible laws on important 

principles like constitutional adjudication is unthinkable. The regional state and federal state may 

act as different two independent countries, unless a sort of relationship is created, for instance, 

through comparison and molding the two Constitution in the way they ensure principle of 

constitutionalism and democratic culture. 

For these reasons, the writer is interested to compare and contrast the FDRE Constitution with 

the Oromia National Regional State Constitution on the mechanisms employed under both 

Constitutions to adjudicate constitutional disputes. Continuously, to explore the incompatibility 

between the two Constitutions (Oromia State Constitution and the FDRE Constitution) and its 

possible effects on establishing feasible federal system in Ethiopia through constitutional 

adjudication; since constitutional adjudication plays a great role to ensure the rule of law and 

federal system cannot be successful without impartial tribunals to adjudicate constitutional 

disputes and umpire the federation. 

Hence the objectives of comparing the two Constitutions (federal and state)  under this thesis is 

to understand the legal and practical problems prevailing at federal and Oromia regional state 
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level, particularly in area of constitutional adjudication, its negative impacts on the  resolving of 

constitutional disputes, principles of check and balances among the three branches of 

government, separation of powers, ensuring independence of judiciary from executive organ and 

give suggestions to reconcile the two Constitutions on the issues of constitutional adjudication. 

 

4.1.1 Comparing the laws (Provisions of the Constitutions) 

Comparing the provisions of the FDRE Constitution and the Oromia National Regional State 

Constitution on the area of constitutional adjudication is critically explored and analyzed under 

this topic. A central feature of the democratic consolidation wave has been the strengthening of 

the judiciary.
210

 So the writer is interested to analyze the provisions of the  FDRE  and Oromia 

State Constitutions and tries to point out, which one of the two Constitutions consolidate the 

power of courts to ensure democratic consolidation under the Ethiopian federation. 

First it is better to compare Article 84 (2) of the FDRE Constitution with Article 69 (2) of the 

Oromia National Regional State Constitution, since both of them are critical provisions in 

constitutional adjudication process at federal and regional level of Oromia respectively. Article 

84 (2) of the FDRE Constitution says,  “Where any federal or state law is contested as being 

unconstitutional and such a dispute is submitted to it by any court or interested party, the council 

shall consider the matter and submit it to the House of the Federation for final decision.’’ On the 

other hand,  Article 69(2) of the Oromia State Constitution says, “Where any law, regulation or 

directive issued by Regional state organs, contested as being unconstitutional and such a dispute 

is submitted to it by any court or interested party, the council shall consider the matter and 

submit it to the Constitutional Interpretation Commission for final decision.” 

Article 84(2) of the FDRE Constitutions says, ‘any law’ but Article 69(2) of the Oromia State 

Constitution provides this in a modified way by saying any law, regulation or directive issued by 

Regional state organs’. Hence under the FDRE Constitution, ‘any law ‘can be defined as 

Proclamation, regulations or directives. But the Amharic version gives a certain clue to the term 

any law as discussed in the previous discussion. It says, “Befederalu Mengistm hone bekilil hig 
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awochi Akalat Yemiwotu higochi” Here the term “higochi” or laws refers to laws enacted by the 

federal or state legislative organ of the government. Amharic is the language having final legal 

authority.
211

From these constitutional provisions, one can apply the Amharic version and define 

the term ‘any law’ in the federal Constitution as every proclamation enacted by the federal or 

regional parliaments. Under this provision (Article 84(2) Amharic version), the term law is 

restricted to the Proclamations enacted by the legislative organ of the government through 

interpretation.
212

 But there is no version difference under Article 69(2) of the Oromia State 

Constitution. All the three versions, Afan Oromo, Amharic and English have the same wording. 

That means any law; regulations or directives are submitted to the Regional Constitutional 

Interpretation Commission if being contested as unconstitutional by an interested party. 

One can conclude that at federal level, only Proclamations enacted by the parliament are 

submitted to the CCI for investigation and HoF for final decision, though there is lack of 

consensus on this conclusion as explained in chapter three, under the subtopic dealing with the 

role of courts in constitutional adjudication. Therefore, based on this explanation courts have the 

power to check the constitutionality of subordinate legislations of the executive organ like 

regulations and directives through constitutional adjudication at federal levels under the FDRE 

Constitution. But the constitutional provisions of Oromia have clearly excluded the courts even 

from determining the constitutionality of the enabling legislations enacted by the executive organ 

of the government at Oromia regional state level. Since any laws, regulations or directives must 

submit to the Constitutional Interpretation Commission for final decision if their constitutionality 

is being questioned. Here one can easily understand that the Regional State Constitution of 

Oromia widens the definition of the term ‘any law’ in connection with determining the issue of 

constitutionality and settling constitutional disputes. For this reason, when it says ‘any law’ the 

Oromia Constitution means or defined the term ‘law’ for the sake of settling constitutional 

disputes as, any law means Proclamations enacted by the legislature , regulations and directives 

enacted by the executive. 
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The problem comes when we see these incompatible constitutional provisions in light of the 

supremacy clause of the FDRE Constitution. Article 9 of the FDRE Constitution ensured the 

supremacy of the Constitution. It says, “The Constitution is the supreme law of the land. Any 

law, customary practice and a decision of an organ of state or a public official which contravenes 

this Constitution shall be of no effect.’ ’In addition to this supremacy clause , pursuant to Article 

50 (5) of the FDRE Constitution, the State Council has the power of legislation on matters falling 

under state jurisdiction and also consistent with the provisions of the FDRE Constitution, the 

Council has power to draft, adopt and amend the state Constitution.  But as one can easily 

understand from Article 69(2) of the Oromia State Constitution, the ‘Caffee ’has adopted a 

provision inconsistent to Article 84(2) of the FDRE Constitution on the issue of resolving 

constitutional disputes. Hence under the Oromia Constitution, ordinary courts are ousted out 

from adjudicating the constitutionality of executive legislations like regulations and directive 

though the FDRE Constitution favours the courts to check the constitutionality of subordinate 

enactments of the executive organ of the government under its Article 84(2) Amharic version. 

There are serious challenges, if one considers the provisions of the Oromia State Constitution 

with the FDRE Constitution on the area of adjudicating the constitutionality issues under Chapter 

three of both Constitutions or on the issues related with fundamental rights and freedoms 

recognized under the two Constitutions. Here the regional Constitutional Interpretation 

Commission has the power to adjudicate the constitutionality issues raised in connection to 

fundamental rights and freedoms and passes final decision on them, since all constitutional 

dispute raised at regional level is adjudicated with this organ for its settlement.
213

At federal level 

the same task is performed by the HoF.
214

A cursory look at chapter three of both Constitutions   

is one and same. Therefore, Chapter three of the Regional States Constitutions, which deal with 

about fundamental rights and freedoms, including Oromia State Constitution is the carbon copy 

of chapter three of the FDRE Constitution. For instance, Article 16 of the FDRE Constitution 

says that every one has the right to protection against bodily harm. Article 16 of the Oromia State 

Constitution repeats it with the same statement what is written under Article 16 of the FDRE 

Constitution. Hence the same or identical provisions are going to be interpreted or used in 

constitutional adjudication by different organs of the government, because of the mere fact that 
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two of them exist under both the federal and regional state Constitution. Still we have no 

problems; but the challenge comes when the Regional Constitutional Interpretation Commission 

adjudicates or interprets the provisions of fundamental rights and freedoms narrowly or 

inconsistent to the interpretation or adjudication of the federal HoF on similar cases, since the 

provisions of the regional state Constitutions are almost the same with those provisions under the 

FDRE Constitution. Any legal remedy is identified, neither under the FDRE Constitution nor 

under the Regional State Constitution of Oromia for this problem. There is no mechanism to 

appeal from the final decision of the Regional Constitutional Interpretation Commission on this 

issue to the HoF either.  

But can one conclude that the decision of the Regional Constitutional Interpretation Commission 

may be reviewed by the HoF under the guise of supremacy clause specified under the FDRE 

Constitution pursuant to Article 9(1) of the same Constitution, since this supremacy clause 

claims that any decision of an organ of the state or a public official which contravenes the FDRE 

Constitution is null and void. Or it may possible to apply the provisions of Council of 

Constitutional Inquiry Proclamation (Procl. No.250/2001) to resolve this challenge, since 

Pursuant to Article 23(1) of Proclamation Number 250/2001, any person who shall allege his 

fundamental rights and freedoms have been violated by the final decision of any government 

institution or official may present his case to the Council of Constitutional Inquiry for 

constitutional interpretation.  So, since the decision rendered by the Regional Constitutional 

Interpretation Commission is final and furthermore, it is a type of adjudication that has been 

exhausted and against which no appeal lies to the same path way, so it   may be sound to argue 

appeal to the HoF from the final decision of the regional Constitutional Interpretation 

Commission possible. 

For all these questions, there is no clear answers based on the provisions of the federal and 

Regional State Constitution under the Ethiopian federation, since both Constitutions lack clear 

provisions which clarified this matter and yet practice of constitutional adjudication on this 

matter is not available or no case is decided in relation to this issue by HoF until this thesis is 

written. But the writer argues that it is impossible to take appeal from the final decision given 

under Article 69(2) of the Oromia State Constitution for instance, based on the supremacy clause 

of the FDRE Constitution. Because, if appeal is possible from the final decision rendered by the 
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Constitutional Interpretation Commission to the HoF, there is no need to stipulate under the 

Regional Constitution in a clear manner that the decision of the Interpretation Commission is 

final. The Regional State Constitution of Oromia empowered this Commission as a final arbiter 

on the issues of constitutionality arising under the Regional State Constitution as we observe 

from its Article 69(2).  On the other hand, there is no clear legal provision in order to show the 

procedures in which appeal is made on this particular issue. So that, without having clear legal 

procedures, it is too difficult for the interested party in order to proceed its appeal to the HoF 

from the final decision of the Regional Constitutional Interpretation Commission.  

It is also difficult to use the provisions of Proclamation number 250/2001 to come out from the 

above deadlock. Since the Regional Constitution is the supreme law of the land only subjected to 

the federal Constitution.
215

Therefore, the Regional Constitution says clearly that the decision 

rendered on the constitutionality by the Constitutional Interpretation Commission is final while 

under Proclamation number 250/2001 pursuant to its Article 23 says; appeal to CCI for 

investigation and to HoF for final decision is possible from any final decision of the government 

organ. Hence it seems impossible to apply these two concepts together, since they are 

incompatible, but to reconcile them, one can apply the simple interpretation principle that says, 

superior law prevails over inferior law on the hierarchy of laws. Therefore, we can conclude that 

the Regional State Constitution of Oromia that claims the decision of the Constitutional 

Interpretation Commission is final on any constitutional disputes arising under the Regional 

Constitution overrides, the concept under the above Proclamation that claims appeal is possible 

from any final decision of the government organs, even from the decisions of the Regional 

Constitutional Interpretation Commission, since the Regional Constitution is supreme law of the 

land  to the extent that it is not contrary to the FDRE Constitution. Based on this one can 

conclude that appeal from the final decision of the Regional Constitutional Interpretation is final 

and not appealable; since the Regional Constitution of Oromia prevails on the federal 

Proclamation if certain incompatibility is exist between them. Here there is incompatibility 

between the Oromia State Constitution pursuant to its Article 69(2), which claims the decision of 

the Commission on constitutionality issue is final and Proclamation number, 250/2001 which 

claims appeal from the final decision of the Regional Constitutional Interpretation Commission 
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may be possible pursuant to its Article 23. So, the concept under Article 69(2) of the Oromia 

State Constitution is acceptable through interpretation and appeal from the final decision of the 

Constitutional Interpretation Commission is impossible under the Regional Constitution of 

Oromia. 

 

Taking the mechanisms by which ordinary courts used and try to apply it by analogy is 

completely impossible in case of constitutional adjudication. With regard to appeal to the next 

higher level of courts from the lower courts decision is obvious in line of regular courts. The 

Federal Supreme Court has the power of cassation over cassation over any final court decision 

containing a basic error of law under the FDRE Constitution.
216

 But with regard to constitutional 

adjudication with connection to the decision of Regional Constitutional Interpretation 

Commission on constitutionality issues and HoF at federal level, we have not such links as the 

cassation over cassation of the regular courts (Taking appeal for checking error of laws from the 

Regional Supreme Court Cassation Bench decision to the Federal Supreme Court Cassation 

Bench division is possible). Hence on the matters related to constitutionality issues, victims may 

be confused as a result of lack of clear provisions of laws in order to enforce their fundamental 

rights and freedoms both at federal and regional state of Oromia. In addition to this, even it is 

impossible to identify the jurisdiction of the federal HoF and Regional Constitutional 

Interpretation Commission, especially on cases related to fundamental rights and freedoms. 

Because fundamental rights and freedoms cannot be specified as federal or regional; they are 

indivisible in their nature. For instance, to whom can we make our petition for the violation of 

our right to make a peaceful demonstration if such right is violated by the lower government 

officials? To HoF or Regional Constitutional Interpretation Commission since the right to make 

a peaceful demonstration is granted under both the FDRE Constitution and the State 

Constitution? Which level of the government has original jurisdiction to adjudicate the violation 

of these fundamental rights and freedoms if an interested party wants to bring a claim against the 

violators of these rights and freedoms? Or is it optional for the interested party to make petition 

either to the HoF or to the Regional Constitutional Interpretation Commission to respect their 

fundamental rights and freedoms? There is no clear answer for all these above questions under 

both the FDRE Constitution and the Oromia State Constitution. Therefore, at regional level of 
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Oromia, an interested  party may be confused  where he/she go, with what type of case and what 

types of remedies may be available if the Regional Constitutional Interpretation Commission 

violates the fundamental rights and freedom of an individual while it adjudicates the 

constitutionality issue is, remains unanswered. 

 

But if we consider the other federal states, the above problems are avoided or at least reduced to 

its minimum level, through enacting clear provisions of Constitutions and other relevant laws on 

the issue of adjudicating fundamental rights and freedoms. For instance, under the Basic Law of 

Germany, some of the basic rights are exclusively left for the jurisdiction of the Federal 

Constitutional Court. Article 93(4) (a) of the Basic Law states that the Federal Constitutional 

Court decides, ‘‘on complaints of unconstitutionality, which may be entered by any person who 

claims that one of his basic rights or one of his rights under paragraph 4 of Article 20 or under 

Article 33, 38, 101, 103 or 104 has been violated by public authority’’
217

Pursuant to these 

Articles of Basic Law of Germany, these identified Articles are only applied by the Federal 

Constitutional Court. However, the other rights can be decided by the Land Constitutional Court 

subjected to the review of the Federal Constitutional Court. So if an individual feels that one of 

his rights has been violated by any act of a public authority, whether it is a federal or a land 

authority, he may have direct recourse to the Federal Constitutional Court of Germany.
218

 Unlike 

the Experience of Germany, the FDRE Constitution has neither identified the provisions on 

which the federal constitutional adjudicatory organ only has direct jurisdiction nor allows an 

individual to have a direct recourse on any decision or act of the regional state constitutional 

adjudicatory organ.  

Furthermore, the absence of law is another problem to the Regional Constitutional Interpretation 

Commission under the State Constitution of Oromia to perform constitutional adjudication, 

although the power to do so is granted for it under the same Constitution. As discussed in the 

previous explanation, at federal level, in addition to the provisions of the FDRE Constitution 

dealing with the constitutional adjudication issues, two Proclamations were enacted by the 
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parliament in order to facilitate the constitutional adjudication process for the CCI and 

HoF.
219

But at the level of Oromia regional state, no laws are enacted yet to regulate the over all 

functions of the Regional Constitutional Interpretation Commission and CCI to conduct 

constitutional adjudication at regional level. Furthermore, under the Regional State Constitution 

of Oromia, we never find either an indication in detail; how these constitutional adjudicatory 

organs proceed to perform their main functions. Hence it is naive to think that the Regional 

Constitutional Interpretation Commission and CCI adjudicate all constitutional disputes arising 

at regional level without having legally or constitutionally established basic procedures. A closer 

look at the provisions of Regional Constitution of Oromia State seems nice, but it remains a 

paper tiger, since it lacks the mechanisms of enforcement of its well copied provisions from the 

FDRE Constitution. 

 In addition to this, the status of the Regional Constitutional Interpretation Commission is not 

clear under the Oromia State Constitution. At federal level, it is clearly identified that HoF is the 

upper house of the parliament.
220

But at Oromia regional state level, there is only a single   

parliament.
221

Therefore, at Oromia regional state level, the form of regional parliament organ is 

not bicameral one, in which we observe either two separate assemblies like the Senate or House 

of People Representatives of the USA or one with law making power and the other with the 

power to adjudicate the constitutional disputes like the HPR and HoF in Ethiopia respectively. 

Again the status of the Regional Constitutional Interpretation Commission is not known, if we 

compare it with those countries adopt a separate organ for constitutional adjudication. For 

instance, in Germany at federal level, the ‘‘Federal Constitutional Court may not belong to the 

Bundestag, the Bundesrat, the Federal government or the corresponding organs of a 

Land.’’
222

The Lander Constitutional Courts are also independent of any government organ. 

Under the FDRE Constitution, the HoF is a representative of each Nations, Nationalities and 

People which is not accountable to any of the three organs of the federal government. But under 

the Oromia State Constitution, the status of the Regional State Constitutional Interpretation 

Commission is not identified like the above one. It is not clear whether or not it has equal status 
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with the other organs or branches of the regional state government or assumes a higher status as 

that of the House of Federation at federal level. The Regional State Constitution does not clearly 

show to whom the Regional Constitutional Interpretation Commission is accountable. The state 

Constitution says only the members of the Commission are representatives, nominated from each 

District council pursuant to its Article 67(1). Furthermore, the State Constitution of Oromia says, 

the term office of the Commission shall be five years pursuant to its Article 67(3) and it shall get 

the necessary secretarial and financial support from the Caffee pursuant to Article 67(4) of the 

same Constitution.  

4.1.2 Comparing the Practices 

In all the above explanations, the writer has tried to explain the legal problems prevailing both at 

federal and regional level on the issue of settling constitutional disputes and conflicts under the 

current Ethiopian federation. Here in below, the writer tries to briefly explain how these legal 

problems contribute to practical problems both at federal and regional level and disrupt the 

uniformity of decisions on similar issues and resulted in miscarriage of administrative and 

constitutional justice ultimately. The practice of constitutional adjudication is not known in 

Ethiopia. Very few cases have been submitted to the HoF for the sake of constitutional 

adjudication under the FDRE Constitution. Few cases are critically analyzed as follows among 

those submitted to the CCI for investigation at federal level 

Summary of case one 

 A case investigated on 1/4/1996 E.C.by the Council of Constitutional Inquiry 
223

 

• Ethiopian Blind men National Association v Education Bureau of Oromia  

Claimant: Ethiopian Blind men National Association 

The Ethiopian Blind men National Association brought a claim against the Oromia Region 

Education Bureau and Jimma Teachers College on behalf of two blind students at a Federal First 

Instant Court in 1992 E.C. These students, Habtamu Guta and Alem Jember were competing to 

enter the teachers college based on the opportunity given for the West Wollegga Zone for the 

academic year of 1991 E.C. They fulfilled all criteria and passed the competition, but as soon as 

they reported to the college, it refused to accept them because of their blindness. Based on these 
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facts the claimant claimed that these students’ chance to learn was violated as a result that Jimma 

Teachers College enacted a selection policy inconsistent with Article 9(1) and 25 of the FDRE 

Constitution and as well as incompatible with the country’s educational policy, as a result, its act 

had resulted in the violation of the disabled right to learn. The claimants claimed additionally 

that this incorrect policy enacted by Education Bureau creates dissimilarity in violation of the 

Constitution against disabled persons, so it must be cancelled and the right to enter the college 

must be confirmed for these blind students. 

Defendant: Education Bureau of Oromia  

The defendant defended itself that it enacted the policy based on Article 36 of the FDRE 

Constitution that deals with the rights of children and convention on the right of the children. It 

said, since the claimants claimed that there is a constitutionality issue; this case must be 

transferred to the Council of Constitutional Inquiry for investigation as pursuant to Article 83 

and 84 of the FDRE Constitution. It claimed that court has no jurisdiction in this case. 

Court: Examination  

After examining both the statement of claim and statement of the defence, they framed the issue 

that says does constitutionality issue exists or not? They said that since the claimants claimed 

that the constitutional right of these students was violated because of enactment of laws by 

education bureau in violation of the Constitution, there is a constitutionality issue. Finally they 

concluded their examination and decided that there is issue of constitutionality of laws and they 

ordered that the case submitted to the Council of Constitutional Inquiry. 

Investigation by Council of Constitutional Inquiry 

The Council of Constitutional Inquiry in their investigation said that the content of this claim is 

that the Education Bureau of Oromia enacted a directive inconsistent with the educational policy 

of the country. They explained that all laws, Proclamations, regulations and directives must be 

consistent with the Constitution and follow constitutional spirits. They said that if issue of 

constitutionality of law raised and a need for submission to Council of Constitutional Inquiry 

arises, as explained clearly under Article 84(2) of the FDRE Constitution, only Proclamation 

enacted by legislative organs both at federal and regional level are submitted to Council of 

Constitutional Inquiry for investigation. Not as much as the issue of constitutionality is raised, 
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the case is submitted to Council of Constitutional Inquiry. They decided that in this case the 

claim is concerned with the directive and they remand this case to the Federal First Instant Court. 

They further explained that the court has the power to entertain the constitutionality of the 

directive, so it must give decision on this directive whether it is constitutional or not. (Note: all 

the translation is mine). 

Analysis and comments on the above case 

The most important question raised is that which types of laws are submitted to Council of 

Constitutional Inquiry (CCI) for investigation if a certain law is being contested as 

unconstitutional in practice. As a principle under Article 84(2) of the FDRE Constitution, only 

the Proclamation enacted by legislative organs are submitted to CCI for investigation and House 

of Federation (HoF) gives final decision on this contested law. But on the above case, the court 

submitted the case to CCI after it framed the issue that says whether constitutionality issue exists 

or not. The court did not examine which type of laws are under its jurisdiction or did not explain 

whether proclamation enacted by the parliaments or subordinate legislation enacted by executive 

organ is being contested as unconstitutional under this case. This case was related with a 

directive that means subordinate legislation of the executive, but the court submitted it to the CCI 

for investigation thinking that the ordinary court has no power to entertain the issue of 

constitutionality of laws even subordinate legislations such as directives and regulations. Hence 

the court failed to apply Article 84(2) of the FDRE Constitution or it was confused by the 

ambiguous provision, that means English version says ‘‘any law’’ while Amharic version says 

only the Proclamation enacted by the legislative organ. In addition to this, the court may be 

misled or confused by the two Proclamation enacted
224

, since these Proclamations have defined 

the term law in an extended way including the enabling legislations in order to entertain the 

constitutionality issues. Hence, if we consider Article 84(2), only formal enactments of the 

parliaments are subjected to CCI’s investigation and HoF’s decision for determining their 

constitutionality. But regulations, directives, orders, circulars, internal rules and administrative 

decisions of the executive organs of the government which are based on empowerment by 

parliament are not excluded from constitutionality review by ordinary courts pursuant to the 

spirits of the FDRE Constitution. One paradox is that the two enacted Proclamations after the 
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FDRE Constitution (Proclamation no.250/2001 and no.251/2001) are inconsistent with Article 

84(2) of the FDRE Constitution on the issue of defining the term law in relation with 

determining the issue of constitutionality of subordinate legislations as explained in the previous 

discussions. Because of legal ambiguity between the versions and inconsistencies between the 

laws and Constitutions the jurisdiction of the court to determine the constitutionality of 

subordinate legislations is blurred and judges are confused in practice whether they have the 

power to determine the constitutionality of subordinate legislation or not at federal level 

Since I used the Oromia State Constitution in explanation part, here also I try to use it in analysis 

part. At regional level (Oromia regional state), Article 69(2) of the Oromia Revised State 

Constitution is inconsistent with Article 84(2) of the FDRE Constitution like the above   

Proclamations.
225

 Article 69(2) says, “Where any law, regulation or directive, is contested as 

being unconstitutional and such a dispute is submitted to it by any court or interested party, the 

Council shall consider the matter and submit it to the Constitutional Interpretation Commission.” 

As it is clearly specified Article 69(2) of the Oromia Constitution is inconsistent with the FDRE 

Constitution (Article 84(2)) and the practice of CCI at federal level as we conclude from the 

above investigation of the CCI. That means pursuant to the FDRE Constitution and practice of 

the CCI, only formal enactments of the parliaments (Proclamations) are subjected to CCI for 

investigation and HoF for final decisions for their constitutionality. But the Oromia State 

Constitution broadly defined the term law including subordinate legislations with respect to 

deciding the constitutionality issues. Therefore, under Oromia State Constitution, if subordinate 

legislation like regulation and directive are contested as unconstitutional, the power to deal with 

them is given for the Regional Constitutional Interpretation Commission rather than the ordinary 

courts like the FDRE Constitution.  

Hence courts have lost the power to review the constitutionality of subordinate legislation under 

the Oromia State Constitution. If we see this Regional Constitution and apply it to the above 

case, it wiped out the power of courts to check the executive branch by reviewing their laws and 

decisions and ensure the principle of check and balance between the three wings of the 

government. Again if we see in relation with the delegation issues one can see easily how this 

case may be complicated. Had this case been submitted first to one of the Oromia regional high 
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court, since the Federal First Instant Court delegates its power to regional high court pursuant to 

Article 80(4) FDRE Constitution, the decision is completely different from the decision given by 

the CCI on the above case, because the court submits this case to the regional CCI as per Article 

69(2) of the Oromia State Constitution. So as per Article 69(2) of Oromia State Constitution, if 

directive enacted by the executive body contested as being unconstitutional, the power to give 

final decision on its constitutionality is vested in the Regional Constitutional Interpretation 

Commission.  

To sum up this case analysis, it is clearly observed from the above case that the issue of 

determining the constitutionality of subordinate legislation is full of legal and practical problems. 

There are inconsistencies between the federal Constitution and federal laws
226

, and there are also 

inconsistencies between the federal and Regional Constitution of Oromia State, and the practice 

of courts is also confused with the laws. These legal and practical problems cause unclarity 

regarding the extent of court power to check the constitutionality of subordinate legislation 

which creates the dissimilarity of decisions on similar issues and wiped out the principle of 

judicial independence from the executive organ of the government since executive organ can 

enact a regulation which can erode the independence of courts or interfere or influence the day to 

day activities of the courts, through enacting different regulations and directive . For instance, 

the executive organ may enact a regulation which orders the courts to give reports to them or 

may enact any directive which may encroach to the personal independence of judges and judges 

afraid to give decision on certain acts against the interests of the executive organ. Moreover, if 

the executive acts are not subjected to judicial review, for its constitutionality, one cannot talk 

about independence of the judiciary from the executive organ. 

 

Case Summary Two 

The Coalition for Unity and Democracy (CUD) versus Prime Minister Meles Zenawi Case
227

  

 

This case was litigated between the CUD and Prime Minister Meles Zenawi after the 2005 

election was disturbed and the Prime Minister Meles banned outdoor assemblies and 
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demonstration in Addis Ababa and its vicinities following the riots that took place in the capital 

in the immediate aftermath of the May 2005 elections. The case involved a contestation of 

constitutionality of the prime Minister’s ban on outdoor assemblies and demonstration. The 

CUD’s claims were partly based on a Proclamation that provides for procedures of 

demonstration and public political meetings.
228

The complaint, the CUD, complained in order to 

ensure that this case must be tried by the ordinary court. The CUD claimed that it had the right to 

be heard by the court under Article 37 of the FDRE Constitution that the court has the 

jurisdiction and constitutional duty to entertain a justiciable case of this type. The CUD stressed 

that its claim was based on Proclamation (Proclamation-based), and that the court should not 

refer this case to the Council of Constitutional Inquiry.  But objecting all these claims of the 

CUD the court referred this case to CCI. The court did not frame any question of law. The court 

asked the application of the Constitution to the facts in this case. 

Comments on this case  

First of all, the court must craft the issue of constitutionality of the contested acts of the Prime 

Minister Meles and try to see the Proclamation no.3/1991 on the issue of demonstration and 

public political meetings. But the court did not consider the constitutionality of Proclamation 

no.3/991 whereupon much of the CUD complaint was based; nor did it frame the 

constitutionality of any laws. It did not test the prime Minister’s ban against any ordinary law, 

primarily proclamation no.3/1991. The court simply requested CCI, whether the directive of the 

prime Minister (which banned outdoor meetings and demonstrations for one month) in 

contravention of the FDRE Constitution or not. 

Under this case again like the above case (case one), the court did not apply Article 84(2) or at 

least not followed the spirits of this provision which says only Proclamations enacted by the 

parliaments are submitted to CCI and HoF to determine their constitutionality if being contested 

by any interested party or by the court. As one can understand from this case courts’ judicial 

powers to determine the constitutionality of subordinate legislations are either taken over by the 

CCI/HoF or courts are wilfully relinquished their power in case of politically sensitive issues like 

the CUD case here.  Not only this, but also courts may be confused by the two Proclamation 
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enacted after the FDRE Constitution for the purpose of constitutional adjudication.
229

Since 

according to the Council of Constitutional Inquiry Proclamation, the HoF has the power to 

decide on the constitutionality of any law or decision by any government organ or official, which 

is alleged to be contradictory to the Constitution.
230

As explained under chapter three, according 

to these two Proclamations the term ‘law’ means Proclamations, regulations and directives. 

Therefore, the review power of the House of Federation is not limited only to laws issued by the 

federal and state legislative bodies but also extends to executive enactments like regulations and 

directives.  

Hence under the first case the practice of CCI investigation showed that the term ‘law’ in 

connection with constitutional adjudication is considered as, only the Proclamation enacted by 

the parliaments both at federal and regional level. Not only the first case in other cases also the 

CCI decided that the constitutionality of regulations or directives are subjected to judicial review 

or their constitutionality must be checked by the ordinary courts as we observe from practice of 

the CCI. For instance, in the case of Addis Ababa Taxi Drivers Union v. Addis Ababa City 

Administration
231

 and in the case of Biyadiglign Meles et al v. Amhara National Regional 

State,
232

 the CCI ruled the remedies concerning the conformity of regulations with the enabling 

legislation as well as violation of rights by the executive do not amount to reviewing 

constitutionality of laws and thus parties have to seek remedy from the regular courts. But 

according to the second case this interpretation of the term ‘law’ is changed to Proclamation and 

subordinate legislations, may be because  the two Proclamations were enacted subsequent to the 

FDRE Constitution; or courts are not interested to adjudicate the constitutionality of certain 

enabling legislation which are more related to politically sensitive issues. But up to the time this 

thesis is written, there is no case submitted to the regional CCI of Oromia. So it is difficult to talk 

about the practices of constitutional adjudication at regional level of Oromia. But what is clear 

under the Oromia National Regional State Constitution is that, ordinary courts are excluded from 

entertaining the issue of constitutionality of both Proclamations and subordinates legislations like 

                                                           
229

Proclamation No.25o/2001 and 251/2001 Cited above at not 141. 
230

 Id, See of Proclamation No. 250/2001. Article 17 (2). 
231

 Decision of the CCI on January 25, 2000(Un published) as quoted in Assefa Fisseha, cited above at note 37, p. 

393.  
232

  Decision of the CCI on an application made on April 8, 1997, Unpublished as quoted in Assefa Fisseha, cited 

above at note 37, p. 393.  

 

www.chilot.me



77 | P a g e  

 

regulations and directives in clear manner and therefore, they lack the power of adjudicating any 

constitutionality issues which arises from both primary legislations of the ‘Caffee’ or subordinate 

enactments of the regional executive organ of Oromia state. 

 

4.1.3 Possible Effects of the Incompatibilities between the FDRE Constitution and the Revised 

Oromia National Regional State Constitution on the Issues of Constitutional Adjudication 

All the above discussions show that there is incompatibility between the provisions of the FDRE 

Constitution and Oromia National Regional State Constitution on the issues of adjudicating 

constitutionality of laws. No uniform practices in determining the constitutionality of laws at the 

federal level and no practice of constitutional adjudication at regional level of Oromia. The 

provisions of FDRE Constitution are not clear enough and other relevant laws enacted in relation 

with constitutional adjudication are confused with this Constitution.  At regional level of 

Oromia, the Constitution itself prevented courts from entertaining the issue of constitutionality 

before hand. Lack of any relevant law through which the regional constitutional adjudicatory 

organs undertake the constitutional adjudication process at Oromia state level makes 

constitutional adjudication practically impossible for courts under the Regional Constitution of 

Oromia. Hence the possible effects of all these incompatibilities may include the following 

points. 

 a) Principle of check and balance  

 The modern principle of separation of powers is based on the concept of reciprocal relations 

between the different branches of power such that each branch checks and balances the other 

branches.
233

 Therefore, when reviewing the executive acts, judiciary operates within the 

framework of its classical role in separation of powers and in accordance with its role of 

maintaining the rule of law. 
234

But the principle of check and balance among the three wings of 

the government is clearly violated by the Oromia State Constitution; since courts lack the power 

to determine the constitutionality of regulations and directives under this Constitution and 

furthermore, the organ established for this purpose also lacks the procedure to check the 

constitutionality of laws, regulations and directives as a result of absence of relevant laws to 
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proceed its functions or constitutional adjudication, as explained in the above discussions. 

Pursuant to Article 69(2) of the Oromia State Constitution, courts have the duty to refer the 

subordinate legislations, if they are being contested for their unconstitutionality or if the courts 

themselves think that certain executive enactments are unconstitutional. Hence there is no way 

left for the judiciary to check the acts of the executive organ of the regional government unless 

the courts are empowered to determine the constitutionality of the executive acts and enactments. 

Therefore, the extension of definition of the term ‘law’ under this Constitution to subordinate 

legislations like regulations and directives, in connection with   settling constitutional disputes 

and conflicts may resulted in violation of the principle of check and balances without which 

democracy, separation of powers and rule of law cannot be ensured. 

 Hence we are left with two strong organs of the government branches or executive and 

legislature, since the judicial organ cannot participate in controlling neither of these two organs 

of the government under the Regional Constitution of Oromia.  Executive organs are left without 

any control on their acts, even if they act beyond their specified powers under this regional 

constitution. Check and balance means, naturally going together in parallel manner and if one 

organ deviates from the line given, the other organ must check it or correct it. The same thing is 

true in case of the relationships between the three organs of the governments. When the 

executive acts beyond its power given or contravene the provisions of this Regional Constitution, 

the court must check it, which means invalid the unconstitutional acts of the executive branch 

under the Oromia Regional State Constitution. But if the courts lack, such powers, there is no 

issue of check and balance, the executive acts and decisions are not subjected to the courts 

review; hence the executive organ is some what above the judiciary in position and its acts and 

decisions are unreachable by the ordinary courts.  As a result of this, it is possible to put the 

‘Caffee ‘at the top, executive organ next to it and judiciary is far below from the executive in the 

ladder of powers practically under the State Constitution of Oromia. Therefore, practically the 

principle of check and balance does not exist at regional level of Oromia state. 

The absence of principle of check and balance, especially between the executive and judicial 

organ under the State Constitution of Oromia may be resulted in the absence of the principle of 

constitutionalism. Because, it is difficult to consider a certain government’s power is limited, 

where there is lack of mechanisms to limit its power in practice like what we observe from the 
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above discussions.  Under the Oromia State Constitution court lacks the power to check the 

constitutionality of executive acts. Moreover the established organ for reviewing the 

constitutionality of acts of the legislature and executive is not functional. The Constitution does 

not identify, clearly the mechanisms through which the checking of constitutionality issues 

proceeded either. There are no relevant laws to entertain the issue of constitutionality at all. 

Hence it is impossible to think that the executive organ of the regional government of Oromia is 

a limited government, while the principle of check and balance between the three wings of 

government is not practically enforced as a result of the above discussions. 

Generally, when a single government branch creates the statutes, administers them, and 

adjudicates disputes arising from them arbitrary government results, freedom suffers and real 

democracy does not exist.
235

Therefore, balancing and reviewing among the three branches is 

needed, to ensure the equal status that must be achieved among three wings of government, in 

order to ensure real democracy and the principles of limited government.
236

But under the 

Regional State Constitution of Oromia the principles of separation of power becomes futile, 

since courts are left with limited power under this Constitution. The Regional Constitution of 

Oromia, even though it claims that all judicial power shall be vested only in the courts as per its 

Article 63(1); the work of the court is reduced to entertain the private cases throughout their time 

of work. Hence, if courts are excluded from reviewing the constitutionality of acts, legislations 

and decisions of the executive organ; the concept of separation of power and its objective cannot 

be enforced practically, under the Regional State Constitution of Oromia. Since judicial power is 

nothing, unless it includes the power to check the constitutionality of the executive acts, 

legislations and decisions; otherwise the concept of separation of power is left in the air without 

having any contribution to ensure the principles of constitutionalism. 

 The most important purpose of separation of power is, to strengthen freedom and prevent the 

concentration of power in the hand of one governmental actor in a manner likely to harm the 

principles of limited government and freedom of the individuals.
237

But the challenge comes 

when there is lack of mechanisms to prevent the concentration of powers or when there is 

absence of mechanisms to check the illegality or unconstitutionality of the acts of the 
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government wings, especially the executive organ under a certain Constitution. The same 

problem exists under the Regional State Constitution of Oromia; because, the courts cannot 

check the illegal acts or unconstitutional acts of the executive organ under this Constitution. On 

the other hand the other organs established for checking the constitutionality of the executive and 

legislative organs’ acts have not established practically, even though this Regional Constitution 

of Oromia established them on paper as explained previously. Hence the executive organ at 

Oromia regional state level is left without any control; since courts lack the power to review the 

constitutionality of acts of executive organ under the Regional Constitution of Oromia and the 

Constitutional Interpretation Commission established for the purpose of checking the 

constitutionality issues arising at regional level of Oromia is currently not functional. 

Furthermore, a branch of government should not judge itself; therefore, the final decision about 

the constitutionality of the activities of legislative and executive branches should be taken by a 

mechanism external to these branches.
238

If this concept is not ensured practically, there is no 

need to talk about separation of powers. Separation of power means, naturally giving powers to 

each government organs. For instance, vesting legislative powers in the hands of the legislature, 

the power to adjudicate disputes or interpret the laws to courts, and the power to implementing or 

enforcing a law to the executive. But separating and vesting different powers in the hands of 

different government organs under the text of Constitution, does not ensure the principle of 

separation of power; unless we have strong organs and clear laws to restrict these government 

organs within their lawful province given for each of them under the Constitution. But under the 

Regional State Constitution of Oromia the executive organs acts, legislations and decisions are 

not checked by any other organ in practice, unless the constitutionality of their acts and decisions 

are checked by themselves, contrary to the concept that says the government organ cannot judge 

the constitutionality or legality of its own acts and decisions as discussed above. Hence under the 

Regional State Constitution of Oromia, courts role to preserve and protect the separation of 

powers is eroded as a result of clear exclusion of courts under this State Constitution to do so. So 

having three wings of government under the text of Constitution and vesting powers in their 

hands separately as legislative, judicial and executive powers does not show enforcing the 
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principle of separation of power and check and balances; unless there is real and practical check 

between the three organs of government under the State Constitution of Oromia. 

Therefore, it is impossible to conclude that the principle of separation of power in general and 

check and balances in particular, among the three branches of government is enforceable 

practically under the Regional State Constitution of Oromia. As a result of absence of these 

principles, it is too difficult to think that, the modern concept of democratic and limited 

government is ensured under the Regional State Constitution of Oromia. Especially the non-

existence of mechanisms in practice to review the constitutionality of acts and legislations of 

regional executive organ at regional level of Oromia blurred the whole concept of 

constitutionalism in general and makes the ensuring of principles of check and balance a pious 

wish under the Regional State Constitution of Oromia. 

Hence, at regional level of Oromia courts are left with very limited tasks of adjudicating simple 

cases and their hands are cut off to prevent them from reaching to review the constitutionality of 

executive acts. In addition to this, the legal custom  of considering courts as the custodian of rule 

of law remains under question, under the Regional State Constitution of Oromia while courts are 

prohibited from checking the constitutionality of executive acts under the same Constitution.  So, 

the statement of President Museveni of Uganda which says, “The major work for the judge is to 

settle chicken and goat theft cases…”
239

 is applicable for the Oromia state judges. 

b) Principle of Independency of State Judiciary 

Judicial independence is the life and blood of constitutionalism in democratic societies, without 

which preservation of democracy and its values is unthinkable. 
240

The existence of judicial 

independence is based on the existence of legal arrangements that guarantee it; arrangements that 

are actualized in practice and are themselves guaranteed by public confidence in the 

judiciary.
241

We have two type of judicial independence. One is personal independence of the 

judges while the other is institutional independence of the judicial branch of the government. 

Two of this judicial independence is equally important. Therefore, a judge’s personal 
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independence is incomplete, unless it is accompanied by the institutional independence of the 

judicial branch, designed to ensure that the judicial branch can fulfil its role in protecting the 

Constitution and its values.
242

Hence institutional independence is designed to build a protective 

wall around the judicial branch that prevents the legislative and executive branches from 

influencing the way judges realize their roles as protectors of the Constitution and its 

values.
243

The judicial branch must therefore, be run on the organizational level in an independent 

manner.
244

 It should not be part of the executive branch and should not be subjected to the 

subordinate enactments of the executive branch and administrative decisions.
245

This means, the 

court must be separated from the executive organ and check acts of executive for its 

constitutionality as well as the executive cannot enact regulation which erodes the independence 

of courts by any means.  Executive can enact certain regulations or directives which influence 

the activity of courts or pass administrative decisions which put the independence of courts under 

question; since there is no mechanism to review the constitutionality of executive enactments 

under the Regional State Constitution of Oromia currently as explained above. For instance, 

there is no way for the courts to protect, an individual right from illegal violation by the 

executive organs, if the executive enacts regulations or directives, which are contrary to the 

individual rights guaranteed under the Regional Constitution of Oromia; since courts lack the 

power to check the constitutionality of these regulations or directives under pursuant to Article 

69(2) of the same Constitution.   

Though the principle of independence of judiciary is recognized under the Oromia State 

Constitution
246

; it is too difficult for the courts to become independent practically as a result of 

the following reasons.  Pursuant to Article 49(2) of the State Constitution of Oromia, ‘Caffee’ is 

the supreme political organ of the region with full powers in the affairs of the region. Currently, 

as one can observe from the practice, all the members of the ‘Caffee Oromia’ are full of the 

supporters of the regional ruling political party or the Oromo Peoples Democratic Organization 

(OPDO). On the other hand, the president and vice president of the regional Supreme Court of 

Oromia, shall upon the recommendation by the president of regional government of Oromia, be 
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appointed by the ‘Caffee’ as per Article 65(1) of the Oromia State constitution. The ‘Caffee’ 

plays important role in removing judges from his duties, in case when the removal of judges is 

decided by the Judicial Administration Commission pursuant to Article 63(4) of the State 

Constitution of Oromia for various reasons like, violations of disciplinary rules, gross 

incompetence, in efficiency and others. The budget of the regional courts of Oromia, though 

prepared by the regional Supreme Court, it must be approved by the ‘Caffee’ Oromia as per 

Article 64(7) of the State Constitution of Oromia. Furthermore, judges of the state Supreme 

Court, High Court, District Court shall be appointed by the ‘Caffee’ up on submission of 

nominees by regional Judicial Commission pursuant to Article 65(2) of the State Constitution of 

Oromia. 

Hence as we observe from the above explanations, the regional courts of Oromia are accountable 

to the regional parliament. The judges’ appointment, removal and courts budget must be 

approved by the ‘Caffee ’as one can conclude from the above discussion. It is difficult to see the 

‘Caffee’ separately from the executive organ of the Oromia region practically, since all the 

members are from the supporters or promoters of the regional ruling parties. Therefore, it is 

possible to argue that the interest that the ‘Caffee’ support is the interest of the ruling party at this 

region, since all the members are from the supporters of the regional executive.  So it is naive to 

think that the regional parliament or the ‘Caffee’ and executive Organ is different in practice, 

though they are established as different government institutions, under the text of the State 

Constitution of Oromia. Hence it is difficult to have an independent judicial organ in practice, 

since the appointment and the removal of the judges are in the hands of the ‘Caffee’, which is 

indirectly the other face of the regional executive organ in Oromia regional state. If the regional 

Supreme courts president and vice president are politicians and if the judges are selected or 

appointed based on their political ideology or if judges are the supporter of the regional ruling 

parties and if the political atmosphere exist as a whole, in practice does not allow judges to give 

decisions independently; especially to pass decisions against the interest of the regional 

executive organ or ruling political parties, it is unthinkable to have an independent judiciary.  

In addition to add insult to injury, when all the above problems impose a negative impact upon 

the independency of judiciary at regional level of Oromia in practice; the Regional Constitution 

of Oromia clearly avert the courts to check the constitutionality issues as discussed before. 

www.chilot.me



84 | P a g e  

 

Hence, when there are practical problems on the appointment and removal of judges as well as 

when the Constitution prevent the courts from entertaining issues of constitutionality of the acts 

of the other two organs (executive and legislative), it is impossible to establish an independent 

courts at regional level of Oromia practically. It is too difficult for judges to act independently 

under such circumstances; because any decisions may be taken against such type of judges. For 

instance, if the regional Supreme Court judge interested to ensure the independency of judiciary 

from the two government wings at regional level of Oromia, or if he/she wants to act according 

to the interest of justice rather than according to the interests of the regional government, it is 

easy to remove him/her from his/her position. Because, this president shall recommended by the 

regional state president and appointed by the ‘Caffee’ as discussed above.  Hence, since the 

interest of the regional executive or ruling party is the same with the interest of the ‘Caffee’, if 

the regional ruling party is not interested in the act of certain judge, the ‘Caffee’ easily approves 

the removal of such unwanted judges by the regional ruling parties or executive government 

organ of Oromia. Hence, judges are not saved from unconstitutional or illegal removal from their 

position even under the current Regional Constitution of Oromia State practically, although the 

State Constitution of Oromia says judges shall exercise their judicial functions in full 

independence and shall be directed solely by the law pursuant to its Article 63(3).  Thinking 

about the enforcement of the principle of judicial independence, while practical and legal 

problems are prevailing at regional level of Oromia as explained above remains anomalous. 

c) Violation of the Federal constitution  

When I say violation of the federal Constitution, I mean that since all the above characteristics of 

democratic government (check and balance, Independence of judiciary and separation of power) 

guaranteed and recognized under the FDRE Constitution is not respected under the Oromia State 

Constitution fully, this Regional Constitution of Oromia State clearly violates the federal 

Constitution of Ethiopia. As per Article 9 of the FDRE Constitution the Regional Constitution 

cannot contradict the FDRE Constitution (Supremacy of the federal constitution on all other laws 

including the Regional State Constitution), but Article 69(2) of the Oromia State Constitution 

violates this principles set out under Article 9(1) of the FDRE Constitution. It is really surprising 

to have such contradictory Constitutions (state and federal Constitution) on such important 
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principle of federalism like independency of courts and check and balances without having 

effective mechanism of resolving it. 

d) The Oromia State Constitution contradicts with itself  

If we see the supremacy clause of the Oromia State Constitution, it says, “Without prejudice to 

the supremacy of the constitution of the Federal Democratic Republic of Ethiopia, this 

constitution is the supreme law of the Regional State. Any law, customary practice or any act of 

an agency of government or official that contravenes the provisions of this Constitution is null 

and void.”
247

Here it says without prejudice to the supremacy of the FDRE Constitution, it is the 

supreme law of the land in Oromia region. One can understand from this wording of the Oromia 

Constitution that it cannot violate the FDRE Constitution especially on the matter of pillars of 

federalism as well as principle of democracy like independence of judiciary, check and balance 

among governmental branches and separation of powers. But it contradicts with what it claims 

under its supremacy clause or Article 9(1), since the Oromia State Constitution wiped out the 

power of courts to determine the constitutionality of subordinate legislations under its Article 

69(2). In addition to this under its preamble paragraph four, the Oromia State Revised 

Constitution of 2001 says, “Convinced that our constitution, which is in force now, should be 

revised in accordance with the principle of separation of state power, check and balance and 

transparency, which can strengthen and ensure popular participation, reveal accountability and 

effective state structure.” But what is proclaimed under the preamble of this Constitution is 

violated under Article 69(2) of the same Constitution without going far. The preamble talks 

about check and balance, Article 69(2) prevents the courts from reviewing the constitutionality 

of subordinate legislation and avoided from entertaining and settling constitutional disputes at 

state level of Oromia, hence it is paradoxical, how the effective state structure and principle of 

check and balance is ensured under the Oromia State Constitution while the judiciary is ousted 

out from checking the constitutionality of the executive enactments and administrative decisions.  

e) Absence of Judicial Review of Executive acts under the State Constitution of Oromia 

‘Judicial review is a court’s power to review the actions of other branches or levels of 

government’.
248

As discussed above, pursuant to Article 69 of the Oromia State Constitution 

                                                           
247

 See Article 9 (1) of the Oromia State Constitution. 
248

 Black’s Law Dictionary, cited above at note32, p. 911. 
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courts lack the power of judicial review or courts cannot check the constitutionality of both 

legislature and executive enactments, since if any law, regulations and directives issued by 

regional state organs contested as being unconstitutional, courts cannot entertain it or reviewing 

any law, regulation and directive is vested in the hand of regional Constitutional Interpretation 

Commission rather than  in the hand of ordinary courts pursuant to Article 69(1). Hence courts’ 

power to invalidate legislative and executive actions as being unconstitutional is absent or 

impossible under the State Constitution of Oromia. 

  

But under the FDRE Constitution there is some clue showing the existence of judicial review at 

federal level. Ethiopian courts have at least three constitutional justifications to review the acts 

and decisions of administrative agencies under the FDRE Constitution. These justifications for 

the existence of judicial review are explained as follows. 

a) Rule of Law  

FDRE Constitution under its Article 9 talks about supremacy of Constitution which is equivalent 

with rule of laws that is system ruled by the law existing in Ethiopia today. Other Articles like 

Article 17(1) on Liberty, Article 26(3) on privacy and Article 27(5) on Religion others of this 

Constitution give good clues for the inevitability of judicial review in Ethiopia. Under the FDRE 

Constitution the government promised that it will not do anything to curtail these rights unless 

the law authorized it to do so. These all shows the rule of law. Rule of law claims that everything 

must be done according to the law. Rule of law needs an independent government organ, which 

secures the subjection of government power to the laws. Therefore, rule of law demands that 

justification for any act be held before ordinary court as all judicial power vested in the hand of 

courts pursuant to Article 79(1) of the FDRE Constitution. Hence, review jurisdiction of court is 

an essential function for ensuring the practical enforcement of rule of law. 

b) Separation of Powers  

Again judicial review can be justified in the view of separation of power. Article 50(2) of the FDRE 

Constitution is talking about the division of powers among the three wings of government. Dividing 

the powers reduces the abuse of power. Article 79(1) vest all judicial powers in the hand of courts 

both at federal and regional level. Since the power is divided among the three branches of the 
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government, they watch each others. Therefore, mutual control of power is constitutionally 

warranted. So, each government can check the activities of the other two branches. This is talking all 

about of the principle of check and balance. 

c) Fundamental Rights and Freedom  

Article 13(1) of the FDRE Constitution explains about the duty and responsibility of all 

government organs to respect and enforce the fundamental rights and freedoms recognized under 

chapter three of the same Constitution. Here, fundamental rights and freedoms can be violated by 

both individual citizen and those on power. Both should be subjected to the same control. When 

citizens violate, government should question them, when one government branch or the 

executive violates the fundamental freedoms and rights court should lawfully questioned them; 

when citizens seek the remedy from it. 

To sum up, all these three important constitutional principles (rule of law, separation of powers 

and fundamental rights and freedoms) strengthen the argument that claims the existence of the 

judicial review of administrative acts under the FDRE Constitution of 1995, in addition to its 

Article 84(2) which did not prevent courts from reviewing the constitutionality of the executive 

acts. Again this explanation shows that there is a great disparity between the FDRE Constitution 

and the Oromia State Revised Constitution of 2001 on the issue of judicial review. At federal 

level of Ethiopia,  it is sound to argue that judicial review is guaranteed  under the  FDRE 

Constitutions based on the above three reasons; at least to the extent of  declaring the subordinate 

legislations of the executive  unconstitutional pursuant to Article 84(2) of the FDRE 

Constitution. The otherwise of this fact is true under the Oromia State Constitution, since 

pursuant to its Article 69(2) courts have precluded to declare even the unconstitutionality of the 

subordinate enactments of the regional executives under this regional Constitution. But at federal 

level though such sound arguments in favour of the existence of judicial review under the FDRE 

Constitution exists, the two Proclamations
249

 completely contradict these sound arguments. Since 

pursuant to these two Proclamations enacted to clarify the power and duties of HoF and CCI in 

constitutional adjudication process, courts cannot review not only the constitutionality of 

Proclamations according to Article 84(2) Amharic version of the FDRE Constitution, but also 

                                                           
249

 Proclamation No.250/2001 and No.251/2001, cited above at note 141. 
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they cannot determine the constitutionality of regulations and directives enacted by the executive 

organ of the government.
250

  

 From the above analysis one can understand that there is confusion of laws with a better clear 

provision of FDRE Constitution (Article 84(2) Amharic version) on the matter of reviewing the 

acts of the executive branch of the government by judiciary, since the two Proclamations clearly 

exclude the courts from reviewing the acts of the executive like the Oromia State Constitution. 

The practices of CCI are also confusing, since CCI followed the spirit of Article 84(2) Amharic 

version of FDRE Constitution as we observe from the first case analyzed above and other similar 

cases. But after the enactment of these Proclamations (Procl. No. 250/2001 and 251/2001), this 

practice is difficult to be maintained by the CCI, since under these Proclamations the 

constitutionality of subordinate legislations is also determined by the HoF rather than ordinary 

courts as one can infer from the second case analyzed above. Hence the argument that says, there 

must be judicial review to check the constitutionality of executive acts and decisions by courts, 

based on the concept of rule of law, separation of power and enforcements of fundamental rights 

and freedoms enshrined under the FDRE Constitution fall under question, because of the position 

of these proclamations.
251

Therefore, there are incompatibilities between the spirits of the FDRE 

Constitution which favours the existence of judicial review at least to determine the 

constitutionality of executive acts and administrative decisions and the Oromia State 

Constitution which clearly prohibit judicial review to check the constitutionality of both acts of 

the legislature and executive. 

 But the whole things became complex after the enactments of the two Proclamations in 

connection to resolving constitutional disputes under the Ethiopian federation. Almost the 

current trend shows that Courts at federal level are confused with the ambiguous position of the 

two Proclamations with the FDRE Constitutions on the issue of adjudicating constitutional 

disputes. Because before the enactment of Proclamation number 251/2001 and 250/2001, the 

CCI remanded the case submitted or referred to it for the purpose of determining its 

constitutionality,  if that case is related to the subordinate legislations of the executive organs or 

                                                           
250

 Pursuant to Procl. No.250/2001 and 251/2001, the review power of HoF is extended to the subordinate 

legislations like regulations and directives of the executive branch. For instance, see Article 17(2) of 

procl.No.250/2001 (CCI Proclamation) and Article 2(2) of Procl. No, 251/2001 (HoF Proclamation). 
251

 Proclamation, No. 250/2001 and 251/2001, cited above at note 141. 
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if regulations or directives were contested as unconstitutional, the CCI said that courts must 

check their constitutionality and the only thing submitted to the CCI was the Proclamations of 

the federal and state government pursuant to Article 84(2) Amharic version of the FDRE 

Constitution if being questioned for its constitutionality. But after the enactment of the two 

Proclamations, the argument that said only the enactment of the legislative organs of the 

government must be submitted to the CCI/HoF is eroded and the two Proclamations came with 

the new argument that said not only the Proclamations enacted by the parliament, but also the 

subordinate legislations of the executive organs must be submitted to CCI/HoF in order to 

determine their constitutionality. Of course, if the Constitution and Proclamations are 

contradictory, the Constitution prevails as a general principle of interpretation. But in practice, 

neither the court nor the CCI applies this principle of interpretation and takes the provision of 

Article 84(2) of the FDRE Constitution in determining the issue of constitutionality of laws after 

the enactment of these two Proclamations. For instance in the case of CUD v Meles, the court 

submitted the case for the issue of entertaining its constitutionality, which arose from the 

directive of the executive to the CCI and the CCI did not remand this cases to the courts like 

what it had done in the past before the enactment of these two Proclamations.  Hence, two things 

may be concluded from this. One is that these enacted Proclamations may confused the courts as 

well as the CCI or they open the door for the government or the ruling party to bring a case 

which they are interested in, to the HoF whether such case is arising from the subordinate 

legislations like regulations and directives of the executive organ or Proclamations of the 

parliament, if it is being contested for its constitutionality. The other thing concluded from this 

may be Ethiopian courts fear to adjudicate any cases for its constitutionality, if the interest of the 

government or the ruling party is involved. But the regional courts of Oromia know their scanty 

role in determining the constitutionality of the acts of the legislature and executive beforehand, 

under Article 69(2) of the Regional State Constitution of Oromia. 
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Conclusion and Recommendation 

Conclusion 

In federation, absolute avoidance of inconsistencies or incompatibilities between laws, on every 

subject matter is humanly impossible. As a result of this, in federation inconsistencies may 

possibly exist between the federal and state Constitutions, federal laws and state laws and among 

the laws of the states. Hence a certain legislation, act or decision of a government may be 

questioned for its constitutionality both at federal and regional level in federation. To ensure 

consistencies, uniformity and integration, federal laws must be consistent on basic democratic 

principles of the modern states. For instance, the federal and state Constitutions should be 

compatible on the issue of ensuring the principle of separation of powers, independence of 

judiciary, check and balances, rule of law and other basic principles of the democratic 

government. This would require an independent and impartial tribunal that enforces these 

democratic principles and other guaranteed rights incorporated under the text of the Constitution. 

Hence in federation, an impartial and independent tribunal necessitates for settling jurisdictional 

conflicts or disputes that arise among the three wings of governments both at federal and state 

levels. Therefore, this independent and impartial tribunal adjudicates and resolves any 

constitutional disputes or conflicts in general and umpires the federation in particular. Certainly, 

establishing an independent tribunal for the adjudication of constitutional disputes by itself does 

not help much, unless clear laws and procedures through which all these constitutional disputes 

are resolved are provided under the constitution and other relevant laws.  

Ethiopia established the House of Federation as an impartial and independent tribunal for the 

purpose of adjudicating constitutionality issues and resolving other conflicts under the FDRE 

Constitution. But, there is absence of clear laws with regard to settlements of constitutional 
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disputes and conflicts under the Ethiopian federation. The FDRE Constitution gives a clue 

through interpretation that courts have the power to review the subordinate legislations and 

administrative decisions based on its Article 84(2) and the principle of separation of powers, rule 

of laws and fundamental rights and freedoms enshrined under this Constitution. In addition to 

this the practices of CCI favors the review of subordinated legislations of the executive organ  by 

the courts  as one can infer from the cases analyzed under chapter four of this thesis. But 

Proclamations number 250/2001 and 251/2001, extend the definition of the term laws for the 

purpose of determining the constitutionality of laws and considered the regulations and directives 

out of the court jurisdiction. Hence Proclamation number 250/2001 and 251/2001) ousted out the 

power of judiciary to review the constitutionality of subordinate legislations of the executive 

organ at federal level, though the FDRE Constitution does not prevent courts from reviewing the 

constitutionality of subordinate legislations enacted by the executive as per its Article 84(2) 

Amharic version. Therefore, the mechanism by which constitutional disputes and conflicts are 

settled is not crafted wisely at federal level in the present day Ethiopian federation. 

At the sub-national level, all the nine states of Ethiopia vest the power of constitutional 

adjudication in the other organ rather than in the hands of ordinary courts like the FDRE 

Constitution. Most of the regional states established the Regional Constitutional Interpretation 

Commission and CCI as its helper under their respective Regional State Constitutions. But these 

regional states constitutional adjudication process have more problems than the FDRE 

Constitution. There is lack of clear laws and procedures, the adjudicatory organs at regional 

levels are either not yet established or fragile if established where they are established.   

As it is explained in the foregoing discussions, the Regional State Constitution of Oromia 

contradicts with FDRE Constitution, since it prohibits courts to settle constitutional disputes and 

conflicts pursuant to its Article 69(2) inconsistently with Article 84(2) of the FDRE Constitution, 

which does not clearly prevent the courts from reviewing the constitutionality of the executive’s 

enabling legislations acts and decisions. The incompatibility between the FDRE and Oromia 

State Constitutions remains a paradox because of two reasons. Firstly, the supremacy clause of 

the FDRE Constitution is threatened by this inconsistent Regional Constitution of Oromia. 

Because any law cannot be enacted inconsistently with the FDRE Constitution as per its Article 

9(1); if enacted it is null and void. Secondly the Oromia State Constitution violates its own 
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supremacy clause, since as per its Article 9(1) its supremacy is subjected to the FDRE 

Constitution; it cannot contradict with the FDRE Constitution. As adding insults to injury, 

having this incompatibility between the federal Constitution and regional state Constitution on 

the issue of constitutional adjudication, the current Ethiopian federation lacks clear laws to 

resolve such incompatibility. The FDRE Constitution is silent on the matter of conflicts between 

federal and regional laws.  

Furthermore, in addition to this incompatibility on the issue of constitutional adjudication, the 

State Constitution of Oromia lacks clear and detailed provisions on the mechanisms of resolving 

the constitutional disputes. There is no laws enacted by the ‘Caffee’ or legislative organ of this 

regional state, to govern the overall procedures of constitutional adjudication and explains 

powers and duties of the regional CCI and the Constitutional Interpretation Commission.  

Moreover, the mere existence of constitutional rights is to mean nothing in the absence of an 

organ to decide and adjudicate their violation. Even though the Regional CCI and Interpretation 

Commission are established under the text of the Regional Constitution, they are not functional.  

Hence having all these legal and practical problems, under the Regional State Constitution of 

Oromia, attempt to enforce, all the democratic principles enshrined under the text of this 

Regional Constitution, becomes a pious wish.  

Finally, it is unthinkable to ensure the principles of democratic governments in general and 

having a genuine federation in particular, with all these incompatibilities and legal confusions 

without having any clear mechanisms to reconcile them, between the federal and regional 

Constitutions in the current Ethiopian federations.  

Recommendation 

For having consistent laws, in all cases with the Constitution, any inconsistent laws with the 

Constitution must be avoided. Therefore, the writer of this thesis recommends that Article 2(2) of 

Proclamation No.251/2001 and Article 2(5) of Proclamation No. 250/2001, which expand the 

concept of the term ‘laws’ in connection with determining their constitutionality issues to 

Proclamations, regulations and directives, must be amended, as only the Proclamations enacted 

by the federal and state legislative organs are submitted to CCI and HoF for the purpose of 
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determining their constitutionality, if being contested as unconstitutional by any interested party 

similar to Article 84(2) of the FDRE Constitution Amharic version. 

 Article 69(2) of the Oromia State Constitution is incompatible with Article 84(2) of the FDRE 

Constitution, especially the Amharic version of the same provision. Because Article 69(2) of the 

Oromia State Constitution excluded, clearly the regional courts from reviewing the 

constitutionality of the subordinate legislations of the regional executive while Article 84(2) of 

the Amharic version only prohibits courts from reviewing the constitutionality of the 

Proclamations enacted by legislative organs both at federal and regional state levels. For this 

reason, Article 69(2) of the Oromia State Constitution violates the principles set out under 

Article 9(1) of the FDRE Constitution (the supremacy clause) and Article 9(1) of the same 

Constitution which makes this Constitution subjected to the supremacy of the FDRE 

Constitution. Therefore, the writer recommends that Article 69(2) of the State Constitution of 

Oromia must be amended, as only proclamation enacted by the regional parliament (Caffee) 

must be submitted to the Regional CCI and Constitutional Interpretation Commission for the 

purpose of determining its constitutionality, if  being contested as unconstitutional by any 

interested party, to have compatible meaning with Article 84(2) Amharic version of the FDRE 

Constitution on the issue of constitutional adjudication. If  Article 69(2) of the Oromia State 

Constitution is not amended in the above way, the concept of check and balances, especially 

between the regional judiciary and executive organ, the commitment to enforce rule of law, the 

principle of independence of judiciary and generally, the concept of constitutionalism remains a 

paper value without empowering the regional judiciary to review the constitutionality of the acts, 

decisions and enactments of the regional executive organ of the government; since the executive 

may violates the constitutional principles, acts beyond their power given and even interfere or 

influence the courts by enacting various regulations and directives. 

The regional CCI and Constitutional Interpretation Commission must be functional, in order to 

resolve constitutional disputes arising at regional level of Oromia. Hence the problems of 

absence of clear laws and work procedures to adjudicate constitutionality issues shall be resolved 

as follows as the writer recommends. Firstly, the ‘Caffee’ Oromia must enact a Proclamation that 

clarifies the powers and responsibility of the regional CCI and the Interpretation Commission in 

connection to resolving constitutional disputes as it may fit to the context of this region and 
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consistent to the spirit of the FDRE Constitution on the constitutional adjudication issues. 

Secondly, organizing the office of the commission, establishing permanent staff and making the 

door open for interested parties and enable them to bring their constitutionality issues to the 

Regional CCI and Constitutional Interpretation Commission. 

It is astonishing to have courts which can review the constitutionality of the executive’s 

subordinate legislations, acts and decisions at federal level and courts which lack such power at 

regional levels like the Oromia state courts as explained above. For this incompatibility between 

the FDRE and Oromia State Constitutions, the writer suggests two solutions. Especially for 

‘Caffee’ Oromia since it is the maker of the Regional Constitution itself. If this incompatibility is 

occurred as a result of lack of awareness among the drafters of this Regional Constitution of 

Oromia, the regional government must appoint experts of laws to draft the Regional Constitution 

and other laws, enhance the skill of its judges and preparing different mechanisms like justice 

reform institutes, establish legal research centers, workshops and symposium to point out such 

problems and check it as much as possible to come out from such deadlock. But if this 

incompatibility made intentionally by the drafter of the Regional Constitution of Oromia, it is a 

dangerous move towards eroding the commitment to enforce the principles of rule of laws, check 

and balances, independency of judiciary and generally, it negates the concept of 

constitutionalism which are incorporated under the text of the Regional State Constitution of 

Oromia in practice and makes this Constitution a tiger of paper. Therefore, the writer suggests, 

the regional government of Oromia in general and the ‘Caffee’ in particular commit themselves 

to enforce the democratic principle incorporated under the Regional State Constitution of 

Oromia. If not checked as soon as possible, this incompatibility has a negative impact on the 

integration of the Ethiopian federation in general and kills the principles of check and balances 

between the regional executive and judiciary, independency of judiciary from the influence of 

the executive organ and the concept of constitutionalism or limited government in particular at 

regional state level of Oromia. 

Finally, in the opinion of the writer, it is too difficult to alleviate the problems arising in 

connection with resolving constitutional disputes and reconcile incompatibility between the 

FDRE Constitution and the Regional National State Constitution of Oromia and having viable 

federal system, unless the FDRE government and the regional government of Oromia work hand 
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in hand to avoid these inconsistencies between the federal and Regional Constitutions and other 

relevant laws at least on the basic principles, like adjudication of constitutional disputes. Hence, 

the writer recommends both the federal and regional governments should work together, in order 

to avoid inconsistent laws with the FDRE Constitution on the issue of constitutional adjudication 

in particular, and reconcile other similar incompatibilities, existing among the Ethiopian 

federation in general.  
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