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UNIT ONE: A GENERAL OVERVIEW 

 

INTRODUCTION 

 

Since the course is the law of investment, it would be of paramount importance to first define the concept 

of investment. Next, we shall discuss the nature of investment. In addition, we will analyze the elements 

of investment. There are different types of investment, and we will discuss them based on the law of 

investment. What is more, we shall consider the principles of investment. Finally, we will consider the 

definition and nature of law of investment. We will summarize the essential points in this chapter. We 

will also have questions that will help you to make further progress in your learning.   

 

1.1 DEFINITION AND NATURE OF INVESTMENT 

 

The term ‘investment’ may mean different things in different disciplines and contexts. Thus, it may mean 

“expenditure to acquire property or assets to produce revenue”.1 Fisher and Jordan2

 

 define investment as 

commitment of funds made in the expectation of some positive rate of return. According to them, the 

return will commensurate with the risk the investor assumes if the investment is properly undertaken. We 

observe from this definition that investment is a commitment of funds. Thus, a person would commit fund 

on something. In addition, the commitment is made with the expectation of some positive rate of return. 

This positive rate of return is a profit gained from the commitment of the fund. However, it is important 

to bear in mind that investment carries with it a risk, i.e. the commitment of the fund might end up with 

no profit. Thus, the investor needs to properly manage the investment to make sure that it will be 

profitable. 

From the legal point of view, investment is defined as: 

                                                             
1 Bryan A. Garner,(Editor-in-Chief), Black’s Law Dictionary,(Eight Edition), Thomson, West, United States of 
America, 2004, p.844 
2 Fisher and Jordan 



            

            Every kind of asset and in particular shall include though not exclusively: 

 a) movable and immovable property and any other property rights such as mortgages, 

liens and pledges; 

b) shares, stocks and debentures of companies or interests in the property of such 

companies; 

c) claims to money or to any performance under contract having a financial value; 

d) intellectual property rights and goodwill; 

e) business concessions conferred by law or under contract, including concessions to search for, 

cultivate, extract or exploit natural resources.3

According to many international investment agreements investment is something established in 

accordance with the laws of host countries.

 

 

4

Under a bilateral investment treaty to which Ethiopia is a party, investment is defined as: “Any kind of 

asset and any direct or indirect contribution in cash, in kind or in services, invested or reinvested in any 

sector of economic activity.”

 This is intended to ensure that the investment has been 

properly registered and licensed and that it complies with the laws and regulations of the host countries. 

5 As per this Agreement though not exclusively, it includes:6

                                                             
3 ASEAN Agreement for the Promotion and Protection of Investments, Article 1(3), from UNCTAD, 1996a, Volume 
II, p. 294. 

4 UNCTAD International Investment Agreements, Volume I, (2004), p 122 
5 The Reciprocal Promotion of Investments Agreement between The Belgian-Luxemburg Economic Union and the 
Federal Democratic Republic of Ethiopia, Article 2. 
6 Ibid  

 

movable and immovable property and rights in rem like mortgages, liens, pledges, and usufruct; 

shares; 

bonds, claims to money and to any performance having an economic value; 

copyrights, industrial property rights, technical processes, trade names and goodwill; 



concessions granted under public law or contract to explore, develop, extract or exploit natural 

resources. 

In general, investment may be defined as making an outlay of money or capital for profit. The definition 

given under our investment law is in line with this definition. The provision of Art 2(1) of Proclamation 

No. 280/2002 (as amended) reads as: 

“Investment” means expenditure of capital by an investor to establish a new enterprise or to 

expand or upgrade one that already exists.  

 

There are some essential elements in defining the term investment under our law. Now let us consider 

them turn by turn. 

 

A. Expenditure of capital- To have an investment there must be an expenditure of capital. 

‘Capital’, according to Article 2(3) of Proclamation No 280/2002 (as amended), means “local 

or  foreign currency, negotiable instruments, machinery or equipment, buildings, initial 

working capital, property rights, patent rights, or other business assets.” Capital includes 

currency. What does currency mean? Currency is a system of money used in a country or 

sometimes an economic block. In other words, currency is money or cash as represented by 

notes, which are known by various designations in different countries. A currency could be 

local or foreign. Local currency means Ethiopian Birr whereas foreign currency denotes money 

other than Ethiopian Birr such as Euro, the Chinese Renminbi (people’s money), the Israeli 

Shekel, US Dollars Nigerian Naira, etc. Thus, money is capital, and expenditure of money is 

investment so long as all other elements of the definition of the investment are fulfilled.7

 

In addition to money, negotiable instruments also constitute capital according to the definition of 

the term under our law. Have you taken the law of banking and insurance? If you have, you must be 

familiar with negotiable instruments. Do you remember the definition of negotiable instruments and 

their nature? 

 

  

                                                             
7 See Seyoum; A Partial Work, (unpublished),  2007, Pp. 2-3          



The word ‘negotiable’ means ‘transferable by delivery’, and the word, ‘instrument’ means ‘a 

written document by which a right is created in favour of some person’. Therefore, the term 

‘negotiable instrument’ literally means ‘a written document transferable by delivery.’8

Negotiable instruments are defined as “documents representing legal claims which are regarded by 

law as transferable and which give to the purchaser in the ordinary course of business a  good title 

even though that of the seller may have been defective”

 

9

B. An Investor- A person who invests in Ethiopia is an investor. The person may be local or 

foreign investor.

  

In light of this definition, a negotiable instrument transfers a good title to the purchaser. Good title 

means better right, better protection. It is only a holder in good faith, a holder in due course who 

can acquire better title, better rights, and better protection than the transferor can. A transferor is 

one who transfers/sells/the negotiable instrument to the holder. For example, W/o Almaz has a 

cheque from Ato Melaku after paying the price, in good faith. She is a holder. 

 

What is essential is that it is possible for a person to contribute a negotiable instrument, i.e. a bill of 

lading, a document of title to goods shipped, warehouse certificate, a cheque, a promissory note 

instead of contributing the goods or money to an enterprise. 

 

What is more, things like machinery, equipment, buildings are regarded as capital according to 

Article 2(3) of Proclamation No 280/2002 (as amended).  

Furthermore, incorporeal things, like patent right, are also considered as capital under our law. Thus, 

business assets like trademark, trade name, goodwill etc… are regarded as capital. In general, what is 

important is that the thing being contributed or otherwise invested should have economic value and 

help in the attainment of the purpose of the enterprise, i.e. making profits.   

10

‘Domestic investor’ is defined as “an Ethiopian or a foreign national permanently residing in 

Ethiopia, who has made an investment, and includes the Government, public enterprises as well 

as a foreign national, Ethiopian by birth and desiring to be considered as a domestic investor.”

  

11

                                                             
8 M.C. Kuchhal; Mercantile Law, Vikas Publishing house PVT LTD, New Delhi, 1992, P 359 
9 A lecture by Zekarias, 2005 
10 Proc. No 280/2002 (as amended). Re-Enactment of the Investment Proclamation, Federal Negarit Gazeta, 8th 
Year No. 27, Addis Ababa, 2nd July, 2002, Art. 2(4)  

 



 

An Ethiopian is a domestic investor so long as s/he invests in our country. A foreign national may 

also be regarded as domestic investor if s/he is Ethiopian by birth and willing to be considered as 

a domestic investor. Persons who are Ethiopian by birth may acquire foreign nationality. Such 

persons may invest in Ethiopia. If they need to be treated as domestic investor, the Ethiopian 

Government will consider them as domestic investors. On the contrary, if they are not willing to 

be considered as domestic investor, they could not be considered as domestic investor. Thus, the 

option is given to them to choose whether to be treated as a domestic investor or not because they 

have foreign nationality and they are Ethiopian by birth.  

Nevertheless, what is the advantage of being considered as a domestic investor? There are some 

advantages to being considered as a domestic investor related with the privileges granted under 

the investment law. Therefore, if a foreigner who is Ethiopian by birth chooses to be considered 

as a domestic investor, s/he would be legible to exercise the privileges granted to domestic 

investors while they are not granted to foreigners.  

 

Foreign investor is “a foreigner or an enterprise owned by foreign nationals, having invested 

foreign capital in Ethiopia, and includes an Ethiopian permanently residing abroad and preferring 

treatment as a foreign investor.”12

                                                                                                                                                                                                    
11 Ibid; Art. 2(5) 
12 Proc No 280/2002, Ibid, Art. 2(6)  

 

 

According to this definition, a foreign investor could be an individual or an enterprise (business 

organization) who has foreign nationality. An enterprise that is owned by foreigners is a foreign 

investor. This means the enterprise may be established in Ethiopia according to our law(s). An 

enterprise that is established here in Ethiopia is considered as Ethiopian. However, such 

enterprise is regarded as a foreign investor notwithstanding its establishment in Ethiopia. What is 

important, according to our law, is that the enterprise should be owned by foreign nationals. Here 

it is essential to raise a question: should the enterprise be owned wholly or partially by 

foreigners? This is not clear from the law. However, the intention of the legislature seems that the 

enterprise should be wholly owned by foreigners. 



 

The definition also includes an Ethiopian who permanently resides abroad and chooses to be 

treated as a foreign investor, i.e. s/he is a foreign investor. Here nationally does not seem to be a 

criterion to categorize a person as foreign investor, because an Ethiopian who permanently 

resides in a foreign country may not necessary be a foreigner. Here, what is the determining 

factor is the choice of the Ethiopian who resides permanently abroad to be treated as a foreign 

investor. Consequently, an Ethiopian who permanently resides abroad and chooses to be treated 

as a foreign investor is not allowed to invest in the financial sector, for example. However, what 

do we mean by an Ethiopian? Does it include an artificial person, i.e. an enterprise or only an 

individual? The law of investment does not clearly respond to this issue.  

C. Enterprise- is another essential term in the definition of the term investment. What does an 

enterprise mean? The term “enterprise” is defined as “an undertaking established for purpose of 

gaining profit”. 13

D. Expansion and upgrading- is also regarded as an investment under our law of investment.

 In other words, an enterprise is an undertaking whose purpose is profit 

making. This means the enterprise should accrue an economic benefit for those who invest 

upon the sector. An enterprise whose purpose is profit is a trader according to Article 5 of the 

Commercial Code of Ethiopia. However, if an enterprise is established for the purpose of 

cultural, religious or political goals, but not obtaining economic benefits for the person(s) who 

make capital available for it, such an entity is not an enterprise. Consequently, expending 

capital in such entity cannot be regarded as an investment. 

14 

There could be an expenditure of capital on an already existing enterprise to expand it or 

upgrade the same. “Expansion /upgrading” means increasing in value, by more than 25% the 

full production of service capacity of an existing enterprise, be it in variety, volume, or both.”15

Let us assume that XYZ Share Company is an enterprise established with Birr 200,000 to produce 

leather products, such as bags. Now, the sector is promising and the demand of the consumers 

increases. Thus, the owners decided to upgrade the production capacity of the Share Company by more 

than 25%. Accordingly, the capital of the company is increased to Birr 275,000. Such an upgrading or 

expansion of the company is regarded as an investment. 

 

 

                                                             
13 Proc. No 280/2002 (as amended), Ibid, Art. 2(2) 
14 Ibid, Art. 2(1)  
15 Ibid; Art. 2(8) 



 

Let us consider another example. Cheque Share Company is an enterprise investing on flower on the road 

to Nazareth on 2,500 hectares. The capital of the Company is 2.5 Million Birr. Now the owners of the 

Company reached a decision to invest more to expand the investment. The Government has granted them 

1,000 square hectares for expanding the investment on flower. The shareholders agreed to expend some 

325,000 Birr for each the expansion. This expansion of the investment with Birr 325,000.00 on additional 

1000 square hectares is an investment pursuant to Article 2(2) of the Investment Proclamation No 

280/2002(as amended).  

QUESTIONS 

Define the term investor in light of Ethiopian law. 

Explain domestic investor as per Ethiopian law. 

Analyse the elements of investment in light of Ethiopian law. 

 

1.2 ELEMENTS OF INVESTMENT 

 

There are three factors that are considered as elements of investment.  

a) reward (return); b) risk and return; and c) time.16

 

  

A. Reward 

 

We have seen above that investment is made with the intention to gain profit. Thus, investors, generally, 

may expend their fund to earn a return on it. The return is known as reward from the investment, and it 

includes both current income and capital gains or losses which arise by the increase or decrease of an 

investment. 

                                                             
16V.  Gangadhar and Ramesh Babu; Investment Management including Portfolio Management And Security 
Analysis,  Anm Publications Pvt, Ltd, New Delhi,  2003, Pp. 3 



Let’s say, Ayal has started producing bread in a modern way at Arat Kilo and distributes it to the 

customers in Addis Ababa. The capital for the investment is Birr 10,000. She invested on the sector with 

the expectation of profit. Moreover, let us assume that she has got Birr Two thousand within six months 

of her investment. This is a reward from the investment. 

B. Risk and Return 

 

The second element of investment is risk and return. Risk may be defined as the chance that the expected 

or prospective gains, or profit or return may not materialize. It also includes the fact that the actual 

outcome of investment may be less than the expected outcome. It is important to not that the greater the 

variability or dispersion in the possible outcome, the greater the risk will be. 

 

In addition, risk means estimation about the degree of happening of the loss. Risk and return are 

inseparable. Return is an expected income from the investment. It represents the benefits derived by an 

investor from his/her investments. The rate of return required by the investor largely depends on the risk 

involved in the investments. Thus, the investment process must be considered in terms of both aspects of 

risks and return. Risk can be quantified by using precise statistical techniques. Therefore, risk is a 

measurable element.   

Example

 

: Hailu has invested on flower on the road to Jimma. He must assess the risks involved in the 

investment. For instance he should consider the possible pests that may cause damage to the flower, the 

risk of the market failure, the risks involved in transporting the flower to Bole, and then the air transport 

to export it to foreign countries and so on. On the other hand, Hailu should estimate the expected return, 

i.e. profit from the investment. We have seen that risk and return are inseparable. Thus, Hailu should 

consider both the risks and return of his investment together.  

C. Time 

 

Time is the third element of investment. It offers several different courses of action. Conditions change as 

time moves on and investors should re-e valuate expected return for each investment.  

 



An investment could not be materialized within a very short period of time. In other words, investment is 

of long-term in nature. For example, if one needs to invest on a cement factory, s/he should conduct 

market research to ensure the viability of the investment. Conducting research needs a certain period of 

time. After the research is done, machineries should be imported and installed. This also is to be done 

through time. Then, the factory should produce sample cement, distribute the product, and collect the 

feedback from the customers. Then, the factory would start production and distribute cement to 

customers. All the above-mentioned activities need to be done through time. 

 

Let us consider another example. Almaz wishes to invest on the textile. First, she saved a certain amount 

of money, and let us also assume that she was granted a loan from the Commercial Bank of Ethiopia. 

Secondly, she has to import necessary machineries from, say, German, Italy or any other country. The 

machineries should reach Ethiopia and an installation is necessary. Then, the factory starts production. 

The production process needs a certain period of time. In general, investment by its very nature is of a 

long-term process. During this time, the investor has the opportunity to re-e valuate the risks involved in 

that particular investment, and take necessary measures to minimize the degree of risk. 

 

Further, investment requires a continuous flow of decisions. As we can observe from the above examples, 

the investors should decide on each and every level of the investment. Thus, investment is the result of a 

series of decisions.  

Moreover, investors should from time to time reappraise and revaluate their various investment 

commitments in the light of new information, changed expectations and ends.  

Investment decisions are based on data which represent the observable environment and the general and 

specifics of a given investment. It takes the ability to analyze the data and specifications properly to make 

an appropriate decision. Thus, investment is the result of a series of decisions.  

 

Thus, investment is an art and depends on the art the individual investor employs to be successful. An 

investment may be successful where the investor employs a suitable art. On the other hand, investment is 

a science because there are rules and principles developed through time. In general, investment is an art 

and a science. 



 

QUESTIONS 

 

Analyse the time as an element of investment. 

How do you explain risk and return in investment? 

 

1.3 ECONOMIC PRINCIPLES OF INVESTMENT 

  

We have seen that investment is both an art and a science. As a science, there are fundamental principles 

applicable to investment. Under this part of the material, we shall discuss the essential ones. 

 

A. Safety of Investment 

 

An investment needs safety since the investor invests his/her fund and time. Thus, adequate protection 

should exist against the risk of loss of capital. Investing in the form of shares is said to be relatively safe 

because the risk is spread due to diversification among different scripts of companies.17

B. Liquidity 

  

 

For instance, if Abebe invests his fund alone, the risk of loss is higher compared with the investment 

made together with others in the form of Share Company. In general, what is required is maximizing the 

chance of getting profit in any manner. 

 

 

                                                             
17 Gangadhar and Babu, Ibid, p 15 



Liquidity is the second principle of investment. Any investment is said to be liquid, if it can be converted 

into cash or sold as and when required. A liquid investment would enable the investor to encash his/her 

investment whenever the need arises. It would also permit the investor to sell off an unremunerative 

investment, there by minimizing the losses, and switch over to a more prommising investment. Thus, the 

liquidity of an investment offers flexibility in the face of changing economic and political environment.18

C. Profit 

  

 

For instance, Dendir was investing on food processing in Eritrea before the prevailing regime came to 

power. Investment on this sector is safe since the return is very high in that particular area. However, 

Dendir has sold it easily and came to Ethiopia as the political conditions changed dramatically. Thus, the 

investment Dendir has made is liquid since it was possible to encash it whence it was required. 

 

 

We have seen that profit is an element of investment. The main reason of investment is to accrue profit. 

Profit can be realized in either or both of the  capital appreciation yield19

Capital appreciation occurs when an investment is disposed of at a higher value compared to the price for 

which it was purchased. Where the difference between the net selling price and the purchase price is 

positive, it is said to be capital appreciation.

 

 

20

Yield, on the other hand, is derived in the form of interest or dividend. The rate of dividend may fluctuate 

from year to year, depending on the profitability of the area in which money has been invested where as 

the rate of interest is usually fixed.

  

 

21

 

 If for example Kedir invests on purchasing shares, such shares are 

expected to yield a dividend at the end of the year. This is an investment for Kedir i.e  a capital 

appreciation or yield. 

                                                             
18 Ibid 
19 Ibid, p. 16 
20 Ibid  
21 Ibid  



D. Tax Implications 

 

The investor may be required to pay tax on his/her income.22  According to Proclamation No. 286/2002, 

Article 4, “every person having income as defined here in shall pay income tax in accordance with this 

Proclamation”. Income is defined as “… Every sort of economic benefit including nonrecurring gains in 

cash or in kind, from whatever source derived and in whatever form paid credited or received.23

In addition, an income from business activities is taxable income under Proclamation No 286/2002 (Art. 

6(b)). We have seen that investment is made to gain profit. An activity recognized by the Commercial 

Code of Ethiopia as trade and is made to gain profit is known as business activity.

  

 

24

The rate and manner of business income tax is regulated by the provisions of Income Tax Proclamation 

No 286/2002.

  

25  According to this proclamation, business organizations shall pay 30% of their income as 

tax.26

E. Inflation 

  

 

 

Inflation erodes the value of money invested. To earn a rate of return, the money should be properly 

invested. We have seen that investment is a business activity. Business is undertaken  for profit, and the 

investment must at least compensate for the rate of inflation.27

What do we mean by inflation? The term generally means, “increase in prices coinciding with a fall in the 

real value of money”.

  

 

28

                                                             
22 Ibid  
23 Proc. No 286/2002, (as amended), Ibid, Art. 2 (10) 
24 Ibid, Art. 2(6) 
25 See ibid, Arts. 17-30 
26 Ibid, Arts  2(2) and 19(1) 
27 Gangadhar and Babu, Ibid 
28 Bryan;  Ibid, p. 794 

 The increase of price and the decrease of the real value of money definitely will 

have a negative impact upon the investment. For instance, the capital of the investor is Birr 220,000. If 



inflation occurs, the real value will decrease and the capital will not have the power that it was at the time 

of investment. Therefore, the investor might be forced to increase the capital. 

 

F. Government Control 

 

Government controls certain economic sectors and that may affect investment. For instance, pursuant to 

Article 5 of Proclamation No 280/2002, it is only possible to invest on electric energy under a joint 

investment with the Ethiopian Government. Thus, Government control affects investment and it must be 

considered.29

G. Legality 

  

 

 

The investor is required  to invest on areas that are allowed by law. S/he should also fulfil other 

requirements like license etc. For instance, grinding mills, retail and brokerage, among others, are areas 

exclusively reserved for domestic investors.30

To have an investment, the income during one period of time should produce earning in future periods. In 

order to obtain a greater return in the future, consumption in the current period is foregone. In general, for 

an economy as a whole to invest, total production must exceed total consumption.

 Therefore, no foreign investor is allowed to invest on areas 

that are reserved only for domestic investors.  

 

Pre- requisite for investment 

 

31  In other words, there 

must be saving. Saving is the process of setting aside a portion of current income for future use. Saving 

may take the form of increases in bank deposits, purchases of securities, or increased cash holdings.32

 

  

                                                             
29 Gangadhar and Babu, Ibid 
30 Council of Ministers Regulations No 84/2003, Federal Negarit Gazeta,     Year, No……, Addis Ababa, Schedule 
31 Encyclopaedia of Britannica; vol. 10, Pp. 837-38 
32 Ibid, p. 482 



Saving is important to the economic progress of a country because of its relation to investment. An 

individual should be willing to abstain from consuming his/her entire income and save. The preference of 

individuals for future over present consummation, their expectations of future income and to some extent 

the rate of interest affect the extent of saving by individuals.33

Once individuals do saving, they must be willing to invest their money so as to increase productive 

capacity.

 

 

34

Investment increases an economic capacity to produce. In addition, investment is the factor responsible 

for economic growth. For growth to occur smoothly, It is necessary that savers intend to save the same 

amount that investors wish to invest during a time period. It is worth noting that if intended saving 

exceeds intended investment, unemployment may be the result. In addition, inflation may occur if 

investment exceeds saving.

 To invest, it is essential to fully understand the principles of investment we have discussed 

hereinabove. 

 

35

                                                             
33 Ibid 
34 Ibid 
35 Encyclopaedia of Britannica ,Vol. 6, P. 363 

 Therefore, it is essential to balance the saving with investment. In general, 

saving is an essential pre-requisite for investment. A saving should be properly invested otherwise, 

inflation may occur. 

 

QUESTIONS 

 

Explain the prerequisites of investment. 

How do you explain legality from the investment point of view? 

Analyse inflation from the investment point of view. 

 

1.4. TYPES OF INVESTMENT 



 

Investment may be categorized differently. From the standpoint of an individual, two types of investment 

may be distinguished: investment in the means of production, and purely financial investment. Both types 

may provide a monetary return to the investor. However, from the standpoint of the entire economy, 

purely financial investments appear only as title transfers, and do not constitute an addition to productive 

capacity.36

Foreign investment “involves the transfer of tangible or intangible assets from one country into 

another for the purpose of use in that country to generate wealth under the total or partial control of 

 

Investment may also be grouped into foreign (international) and local (domestic) investment. The 

classification of investment into foreign and domestic depends on the identity of the investor because the 

identity of the investor would attract several legal consequences. The identity of the investor poses 

different policy considerations, and this in turn attracts several legal manifestations.  

 

Foreign investment is an investment by a foreign investor while a domestic investment is an investment 

by a domestic investor. 

Foreign Investor- who is foreign investor? See Article 2(6) of Proclamation No 280/2002. 

 A foreign investor is one who is a foreigner not permanently residing in Ethiopia and who invests 

capital obtained from foreign sources or reinvests profits accruing to her/him from investment already 

made in Ethiopia or 

A foreigner who is an Ethiopian by origin and chooses to be treated as a foreign investor and invests 

capital s/he raised abroad, or reinvests profits made in Ethiopia from previous foreign investment; or  

An Ethiopian permanently residing abroad and chooses to be treated as a foreign investor and invests 

capital obtained outside Ethiopia, or reinvests profits obtained from prior foreign investment in 

Ethiopia, or an enterprise owned by foreign nationals who invest capital raised abroad or reinvest 

profits made from previous foreign investment in Ethiopia. 

In general, investment made by a foreign investor is a foreign investment. 
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the owner of the assets”.37

The term ‘foreign investment’ may also be defined as: “A transfer of funds or materials from one 

country (called the capital exporting country) to another country (called the host country) in return for 

a direct or indirect participation in the earnings of that enterprise.”

 We observe, from this definition, that transfer of intangible asset is an 

essential element. Intangible assets include intellectual property rights, such as patents, copyrights, 

know how etc. In addition, foreign investment also includes transfer of tangible assets. The purpose 

of transferring tangible and intangible assets to another country is to generate wealth. Generating 

wealth indicates that foreign investment is profitable. 

 

38

What are the essential elements of this definition? The first essential point with regard to this 

definition is that it involves transfer of funds or materials. Fund denotes “the sum of money or other 

liquid assets established for the purpose of” investment in another country [Garner; 2004:696]. The 

foreign investor will transfer this fund from his/her country to another. Thus, we have two countries 

which involve in the transaction of foreign investment. They are: capital exporting country and host 

country. A capital exporting country is a state (country) from where the investor sends his/her its 

funds/and/or materials to invest while a host country is a country where the investment is made. In 

other words, a country where the fund and materials reach and the actual investment takes place is a 

host country. A capital exploring country is also called “home state”.

 

 

39

Foreign Direct investment (FDI) is investment that is made to acquire a lasting interest the 

investor’s purpose being to have an effective choice in the management of the enterprise. To be more 

specific, a foreign direct investment is ownership of assets by foreign residents for the purpose of 

 

The main purpose of foreign investment, according to the above definition, is to participate in the 

earnings of the enterprise. In other words, investment is made with the main purpose to accrue a 

benefit from the investment. 

 

Foreign investment may be either foreign direct investment or portfolio investment. 
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controlling the use of these assets.40

The power to control the management of the enterprise could vary according to the type of business 

organization in question. For example, in cases of partnership, all shareholders have equal voting 

powers irrespective of their contribution unless otherwise agreed.

 In case of foreign direct investment, the foreign investor directly 

controls his/her assets that are made on investment in host country. For example, John is an American 

investor who invests on flowers in Ethiopia. He has expended Birr 1.5 million on the investment. He 

recruits staff working for his investment, like the guardian, secretary, flower cutters and soon. Thus, 

John has exerced the right of ownership over his assets directly.  Therefore, the investment is foreign 

direct investment.   

 

According to the United Nations (UN), an investor is said to have the controlling power over the 

investment where s/he/it has ten percent (10%) or more of the voting powers in the firm. This is to 

indicate the power of the investor to decide upon the affairs of the investment. In other words, 

controlling the investment refers to the power to exert control on the management of the affairs of the 

enterprise. 

 

41

On the contrary, the power of voting depends on the amount of contribution of each shareholder in 

case of companies. For example, according to Article 535(1) of the Commercial Code, a majority is a 

“majority of members representing more than one half of the capital” of the private limited company. 

Similarly, a shareholder in a share company has a voting power depending on the proportion to the 

amount of capital contributed (Art. 407(1) of the Commercial Code). For example, Azeb has 

contributed Birr 500 to a share company while Zinash contributed Birr 150,000 to the same company. 

Consequently, Zinash has the power of voting 300 times more than that of Azeb. 

 Thus, according to the principle 

of management of partnership, a person who contributed 1000 Birr will have equal voting power as 

another who contributed 100,000 Birr. However, our commercial code gives the liberty for 

shareholders (partners) to agree that the voting power should be as equal as the amount of the 

contribution of each partner.  
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Therefore, the UN threshold of 10% of voting rights would be meaningful with regard to companies 

under Ethiopian law, and it would be otherwise in case of partnerships devoid of the agreement.  

 

The second criterion to determine foreign direct investment is that it is made to acquire lasting 

interests. This means that foreign investment is made for long term.  

 

What do you understand by lasting interest? Or long-term investment? In fact, there are no specific 

yardsticks to determine whether or not a given investment is lasting. However, we can take into 

account the intention of the investor. If the intent of the investor is invest for a long period of time, 

that would indicate the intent of such investor is to acquire a lasting interest from the investment. The 

amount of investment may also indicate whether or not the investment is lasting. The sector of the 

investment would also indicate the nature of the investment. For example, investment made on 

factories in general could be regarded as a long-term one  since it could not be accomplished during a 

short period of time. 

In a foreign direct investment, the investor is entitled to protection of both the domestic law of the 

host state and the diplomatic protection of the home state from which it was exported42

First and for most, a foreign investor uses the economy that would have been used to advance the 

economy of the home state. In other words, if the investor were not investing the capital in a host 

country, it would have been used to promote the development of the capital exporting country.

  

 

Why such double protection is granted to a direct foreign investment? 

43
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 For 

example, Mike and his two friends invest on the pharmaceutical sector in Ethiopia with a capital of 5 

million Birr. There is a general presumption that if Mike and his friends did not invest such capital in 

Ethiopia, they would invest it in their country, they are using the wealth of their country to invest in 

Ethiopia. In general, foreign investors use the wealth of their country. Therefore, the home state is 

justified in ensuring that the resources invested in a foreign country (host state) are protected. 



 

In addition, investment by its very nature requires the continuous presence of the investor and his/her 

its capital in the hose state.44

Further, the investment is made for the good of both nations. The investment made in the host state 

definitely will enhance the economic development of the host state. It would create an employment 

opportunity for the residents of the host state. The benefits accrue from the investment will not 

eventuate in the absence of such investment.

 Then, this requires or necessitates the protection for the person(s) (the 

investor) and the capital that is invested. For example, the investors should spend a certain period in 

the host state so long as the investment continues. To perform the investment peacefully, legal 

protection is essential. We have seen that personnel and the plant for the investment should be present 

for a long period of time in the host state. The enterprise (or the plant),as a property needs protection. 

Moreover, the personnel require legal protection: their rights should be protected while they are at 

work. 

 

45

Foreign direct investments are made largely by multinational corporations. Multinational corporations 

are large business organizations so the sum of money invested is large. Further, those multinational 

corporations will implement a global strategy in making foreign investment. Consequently, 

controlling is essential for the implementation of the global strategy

 The capital exporting state will benefit from the profits 

that accrue from the investment because the investor is entitled to take the profits to his/her/ its home. 

 

46

We have seen that in foreign direct investment, it is necessary for the investor to be present physically 

in the host state. The foreign investment has to be held in the host economy since it operates there. 

This will create  the conducive environment for the investor to be active participant in the economic 

and political process of the host state.

 

 

47

In foreign direct investment, there is a movement of people and property from one state to another, 

and such movement has potential for conflict between the two states. The investor needs to keep 
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secret the competitive advantages of that state to maximize the profit. Similarly, the host state 

requires to acquire a lot out of the investment such competitive interests require the protection of both 

the interest of the investor and the host state. Personnel attract diplomatic protection wile the property 

requires equal protection. Thus, it is argued that the right of alien can be extended to the protection of 

foreign investment. At this juncture, it is important to note that the roles of international law on 

foreign investment lie in the effort to extend diplomatic protection to the assets of the alien. However, 

this argument was criticized on the ground that it leads to unwarranted interference in the domestic 

affairs of the host state.48

Portfolio Investment- “is a movement of money for the purpose of buying shares in a company 

formed or functioning in another country.

 

49  The World Bank defines portfolio flows as 

consisting of “bonds, equity (comprising direct stock market purchases, American Depository 

Receipts (ADRs), and country funds), and money market instruments (such as certificates of 

deposits (CDs) and commercial paper”.50  As we can see from these definitions, in portfolio 

investment, the investor purchases shares from the host country business organization. The 

nature of portfolio investment does not offer the opportunity to control the business organization. 

In other words, in portfolio investment, there is a divorce between management and control of 

the company and the share ownership in it.51

From this definition, we can gsee that for an investor to be regarded as a domestic investor s/he 

or it must either be 1) An Ethiopian national; or 2) A foreigner who is a permanent resident of 

Ethiopia; or 3) A person of Ethiopian origin who is no longer an Ethiopian national even where 

s/he does not live in Ethiopia so long as s/he chooses to be treated as a domestic investor; Or 4) 

Public enterprises which according to Proclamation No. 25/1992, business entities owned by the 

  

Domestic Investor-Proclamation  No 280/2002 Art 2(5) defines domestic investor as: 

An Ethiopian or a foreign national permanently residing in Ethiopia having 

made an investment, and includes the Government, Public enterprises as well 

as a foreign national, Ethiopian by birth, and desiring to be considered as a 

domestic investor. 
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Ethiopian Government or  regional governments or other state entities in Ethiopia. In short, they 

are publicly owned business entities.52

Why do you think investors wish required to invest abroad? Researchers have examined this issue almost 

for forty (40) years and the following three points have been forwarded as reasons for foreign investment. 

The first reason is that multinational companies own assets that can be profitably exploited on a 

comparatively large scale, organizational and managerial skills, and marketing net works. In other words, 

foreign investment is attractive to those who own a large amount of money and managerial skills. 

Secondly, the profit that could be gained from investing abroad is greater than that could be gained from 

the home country. Thirdly, investors decide to undertake foreign direct investment (FDI) where it is 

preferable to licensing the production.

 

In general, we have seen that investment may be categorized as foreign and domestic. Foreign investment 

may further be classified into foreign direct investment and foreign portfolio investment. 

 

QUESTIONS 

 

Define foreign direct investment. 

How do you explain domestic investment? 

1.5 FACTORS THAT AFFECT THE DIRECTION OF FOREIGN 

DIRECT INVESTMENT 

 

53

There are also economic factors that determine the FDI. They are: A) market-seeking-FDIs are made in 

seeking market for goods and services; B) Resource/asset seeking-investors require resources or assets to 

produce, and therefore, they will invest in locations where resources or assets are available; C) Efficiency 

 In general, foreign investment is more profitable to the investor 

than domestic investment, and this attracts foreign investors.  
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seeking is another factor stimulating foreign direct investment. Thus investors will undertake investments 

where the production is efficient in terms of cost.54

Transportation costs-it becomes unprofitable to ship some products a long distance when 

transportation costs are added to production costs. For example, Cemex has undertaken FDI 

rather than exporting the product.  It is essential to note that transportation costs have little impact 

on the relative attractiveness of FDI on electronic components, personal computers, medical 

equipment, computer software, etc because transport costs are very minor.

 

 

Economists have developed different theories to explain the factors that affect the direction of foreign 

investment. What are these theories? Let us discuss the most important ones. 

 

55

2) Market Imperfections (internalization theory) - Market imperfections provide a major explanation 

of why enterprises may prefer FDI to either exporting or licensing. What are market imperfections? 

Factors that inhibit market from working perfectly are called market imperfections. A market 

imperfection that is favoured by most economists is referred to as internalization theory.

  

 

56

Market imperfections may arise where there are impediments to the free flow of products between 

nations. Thus, impediments to the free flow of products between nations decrease the profitability of 

exporting the products. Whenever there are market impediments, investors may opt for FDI.

  

 

57

3) Competition strategy –Another theory that explains FDI is that FDI flows are a reflection of strategic 

rivalry between enterprises in the global market. If one enterprise cuts prices, another competitor will also 

do the same. On the other hand, if one raises prices, the others follow to retain their market share. Knicker 

Bocker argued that the same kind of imitative behaviour takes place in FDI. For instance, Toyota and 
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Nissan responded to investment by Honda in the United States of America and Europe by undertaking 

their own FDI in the countries.58

It is also observable that Fuji is compelled to follow Kodak to ensure that Kodak does not gain a 

dominant position in the foreign market. Therefore, Fuji invests in a country where Kodak invests with 

the intention of not allowing Kodak to take the advantage of FDI.

  

 

59

4) The Product Life Cycle –Raymond Vernon’s product life-cycle theory is also used to explain FDI. 

According to Vernon, an enterprise that is a pioneer in its home markets may undertake FDI to produce a 

product for consumption in a foreign market. For example, Xerox which produced photocopier in the 

United States of America, invests in Japan (Figi-Xerox) and Great Britain (Rank Xerox) to serve those 

markets. Then they shift their production to developing countries to satisfy the demands where labour 

costs are lower to produce.

 

 

60

According to Vernon’s theory, firms invest in a foreign country when demand in that country will support 

local production, and they invest in low-cost locations. Thus, investors  invest in developing countries 

where production cost is low. However, it is worth noting that a large demand in a foreign country does 

not necessitate foreign direct investment. It may be more profitable to license instead of FDI for the 

production of the product.

  

 

61

5) Location –Specific advantages –According to John Dunning, location specific advantages can help to 

explain FDI in addition to the various factors we discussed above. Location specific advantages are 

advantages that arise from using local natural resources and know-how that helps the investor to produce. 

Dunning refers to this argument as the eclectic paradigm.

  

 

62
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For example, an investor will invest in a country where oil as a natural resource is abundant. In addition, 

an investor may invest in a country where there is low-cost highly skilled labour. 

QUESTIONS 

 

Explain how competition strategy determines the direction of FDI. 

Analyse location specific strategy as a determining factor of FDI. 

 

1.6 INVESTMENT IN  DEVELOPING COUNTRIES 

 

Under this topic, we will consider the trend of investment in developing countries in general, and then we 

will consider the experience of India. 

 

1.6.1)  General 

 

In developing countries, the trend is that both inflows and outflows rose in 2005 although trends varied by 

regions. According to the study conducted by the UN, inflows into and outflows from Latin America and 

the Caribbean and West Asia rose in 2005. But, only inflows rose in Africa and East, south and South- 

East Asia in the same year. West Asia underscored both inward and outward.63

In Africa, rising corporate profits and high commodity prices helped boost inflows in 2005 to $ 31 billion 

from 17$ billion in 2004. However, the region’s share of global FDI remained at around 3%. The inflows 

 

Africa 
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concentrated in mining, in particular oil and gas, although there was also investment in services from the 

United Kingdom, the United States, South Africa, China, Brazil and India.  

 

With respect to manufacturing, low skill labour, fragmented markets and lack of diversification inhibited 

FDI in Africa.64

South Africa, Egypt, Nigeria, Morocco and Sudan accounted for 66% of the region’s FDI inflows in 

descending order of value of FDI in 2005.

 

 

65 Investment from China and other Asian economies increased 

particularly in the oil and telecom industries.66

FDI inflows into East Africa fell to $ 1.7 billion from $ 1.9 billion in 2004, which represented only 5% of 

the inflows to Africa. Two factors are pointed out as reasons for the decline in the inflow of FDI in East 

Africa. These concern the fact that the sub-region is poor in resources, and there is a political instability. 

As a resul,t the inflow of FDI into Ethiopia, Kenya, Madagascar and Mozambique declined in 2005.  On 

the other hand Uganda attracted more FDI due to its continued macro economic and political stability.

 

 

67

With regard to out flow FDI in 2005, Africa’s share fell by 44% to $ 1.1 billion from $ 1.9 billion. This 

comprises only 0.1% of the world FDI outflow and only 0.9% of developing countries out flows. In 2005, 

Nigeria, Liberia, Morocco, the Libyan Arab Jamahiriya, Egypt and South Africa were the top six 

countries in out ward flow FDI, accounting for 81% the region’s outflows.

 

68

                                                             
64 Ibid, P.40 
65 Ibid, P.41 
66 Ibid, P.42 
67 Ibid, P.44 
68 Ibid, P.45 

 

 

Sectorial trends 

 



The trend shows that the FDI inflows to Africa in 2005 were tilted towards primary production, 

particularly oil. It also shows an increase in service sector, especially in banking. Algeria (55%,) Egypt 

(37%,) Nigeria (80%) and Sudan (90%) attracted FDI in oil production.69

African countries continued to liberalize their investment environments. Most of the African countries 

made their environment favourable to investment although some of them made the environment less 

favourable. In addition, the trend towards privatization continued across Africa. African countries also 

attempted to change the investment climate. Countries like Egypt, Ghana, Senegal and South Africa have 

reformed their tax systems, and as a result they often reduced corporate income taxes. In addition, some 

have ensued operational conditions for TNCs. For instance, Egypt has been facilitating the entry and 

residence of foreigners.

 

 

Policy Developments 

 

70

Further, some countries such as Ghana, and Mali have reformed their admission procedures by 

introducing one-stop shops, having recognized that an investor-friendly admission phase has a beneficial 

effect on the subsequent  relationship between the host and the investor. Some other countries also acted 

to remove some of the key constraints in attracting and benefiting from FDI. South Africa, for instance, 

has introduced a Skills Support Programme (SSP) to enhance the supply of skilled labour.

 

 

71

Some policy changes have also been made with respect to regulatory framework less favourable to FDI in 

the extractive industries. For example, the Central African Republic introduced an indefinite suspension 

of the issuance of new gold and diamond mining permits and banned foreigners from entering mining 

zones. Zimbabwe continued its indigenization program by requiring all foreign- owned mining companies 

to sell a 30% stake to local businesses within a 10-year period.

 

 

72
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African countries concluded bilateral investment treaties to regulate investment.73

Since 1991, India has opened its doors to foreign investment. Prior to the implementation of the 1991 

Indian economic policy, foreign investment was allowed on a case-by-case basis. However, now the 

Indian Industrial Policy liberalized the internal licensing requirements for business and retained only 

minimum procedural formalities. The policy removed restrictions on investment and it facilitated easy 

access to foreign technology and foreign direct investment.

 

 

1.6.2) India: A Successful Developing Country in Investment 

 

74

The Industrial policy of 1991 was aimed at avoiding the red tape and corruption in the bureaucracy, and 

liberating Indian business. The policy has resulted in increasing income and improving the living 

standards of Indian residents over the last decade.

 

75

Labour- The local employment population is another great benefit for investment in India in addition to 

the liberal investment policy. India is one of “the largest domestic markets in the world and it has a large 

labour force available at relatively low cost”.

 

 

76 India has very educated workers especially in the area of 

engineering and science. The country welcomes approximately 200,000 new engineers per year. India 

offers investors higher  potential rate of return than any country in the computer software sector. The 

people are fluent in the global language English, which offers an advantage for foreign investors in the 

country.  The Indian labour has a generally favourable attitude towards foreign investment. What is more, 

foreign investors could employ foreigners since the Indian investment law does not prohibit doing that.77

Despite the fact that India offers educated workers, investors faced delays due to Indian workers failure to 

understand what they are expected to perform. The reason is believed to be that Indian workers are not 

being onsite. In addition to delays, there are also hidden costs associated with outsourcing jobs to India. 
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As a result, investors have been forced to expend more money and hence, many companies could actively 

look for places cheaper than India, such as Argentina and Colombia.78

Tax treatment- India has also made changes to its tax law with a view to increasing foreign investment. 

As a result, the rate of import duties for capital goods has been greatly reduced.

 

 

79

1. Market pull factors– Investors need market for their production. Now a days, the world is 

divided into different economic blocks. For example, there are the common Market of Eastern 

and Southern Africa (COMESA), European Union (EU) etc. If the product originating from a 

member country of a block, it may benefit from preferential tax treatment compared to a similar 

product originating from another region. For example, a product originates from Ethiopia will get 

a preferential tax treatment in COMESA than a similar product that originated from China 

because Ethiopia is a member to COMESA while China is not. Thus, if the particular product has 

 

 

 

 

Investing in developing countries abroad 

 

Foreign investors are encouraged by several factors to invest abroad in general and in a developing 

country in particular. There are also factors that pull investors to invest abroad. These factors may be 

categorized as pull factors and push factors. Pull factors are factors that attract the investor towards 

developing countries to invest. Push factors, on the other hand, are unfavourable factors in the home 

state of the investor that repel the investor from that country. Thus, push factors have the force to push the 

investor to opt for a favourable condition to invest in. Therefore, the investor will go to abroad to invest. 

It is worth noting that push factors are the opposite of pull factors. 

The following may be the pull factors for investors to invest in a developing country: 
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a demand in COMESA, Chinese investor may want to invest it in Ethiopia to be a beneficiary of 

the COMESA.80Market pull factors are the most important determinants of FDI especially in host 

economies. Large Markets that are emerging in developing countries will be more attractive. 

However, the size of the market depends on the type of the product. Thus, the capacity of the 

consumers to buy the product is crucial.81

2. Resources: An investor needs natural and human resources in a reliable manner to produce or 

manufacture. Thus, the investor could be attracted by the abundance of natural and human 

resources available in developing countries. An investor will prefer to invest in a country where 

natural resources needed for the manufacture of his/her/its produce are available in a large 

quantity and at a cheaper in price.

 

82 In addition, an investor will be attracted to invest in a country 

where skilled, disciplined and cheap labour force is found, other factors being equal.83

3. Policy frameworks of a host country also determine the direction of FDI. Liberalized economic 

policies and privatization policies of a host country attract FDI. Regulations and inducements 

encouraging FDI and investment treaties (bilateral or multilateral) facilitating FDI are pull 

factors.

 

84

4. Political and economic stability: Investors are investing with a view to gaining profit which 

would be realized through time. Thus, to gain profit, the political and economic stability of a 

country are essential. Therefore, investors will be attracted to invest in a country where there is 

political and economic stability. 

 

5. Existence of relevant clusters :- The nature of investment requires the existence of some inputs 

from other enterprises. A group of enterprises feeding each other within put are known as a 

cluster. For example, a textile factory needs an enterprise that spins cotton and produces raw 

material to produce clothes. An investor will be attracted to invest in a country where inputs are 

available for him/her/it to produce. 

6. Growth: An investor wants to invest in a country where there is a demand for the product 

because this may reduce cost to transport the product to such country by producing it in the 

country. This definitely will increase the profit from the investment. Investing in the country 

where there is demand for the product will also enable the investor to adapt the product to local 

needs and taste. The point here is that the foreign investor prefers to invest in the country if 

customers of a given product grow in number, the other factors being same. 
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Lax Environmental Laws –Developed states require investors to ensure that their investment does 

not affect the environment negatively. For example, they may require investors to reduce their 

carbon emission to a specified level. In short, the investment law of developed states is very strict in 

protecting their environment. On the other hand, developing countries have less strict laws in this 

regard. Consequently, investors would invest in developing countries to reduce additional costs due 

to strict environmental law.85

1) Market push factors- Developing countries have limited home market that may not expand as 

required by investors. Thus, this is a push factor since the investor may wish to go out to find 

market.

 

Push factors that repel FDI in developing countries include: 

86

2) Increases in production costs are also driving factors. Increase in production costs may be the 

result of rapid economic expansion, or scarcity of resources or inputs. Increase in labour costs is a 

crucial factor that pushes investors. In addition, inflationary pressures also are pushing factors.

 

87

3) Home country business conditions-may be the cause for the investor to opt for international 

investment. For example, if the competition in the home country is stiff, the investor may need to 

move into a foreign market.

 

88

 

MOTIVATION AND STRATEGIES 

 

  

A. Market-Seeking – FDI is the most common type of strategy for TNCs in their places of 

internationalization. This was confirmed by a study conducted by UNCTAD as the most 

significant motive for FDI. Particularly NTCs in developing countries invest to open or secure 

markets since the resources, like oil gas, are available in their home countries.89

B. Efficiency-seeking –FDI is an important motive. In Asia FDI investments in electrical and 

electronic products, garments and IT services are made based on the principle of efficiency 

seeking. They mostly consider efficiency to mean low-cost labour but for Indians it means 
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“primarily the synergies to be gained through the international integration of production and 

service activities, rather than “low cost inputs”.90

Efficiency seeking investments depend on the nature of the product and the particular type of global 

production network in which it is located. The two main types of networks are:

 

91

C. Resource- seeking:- is of moderate significance. FDI may be made to secure material resources 

abroad, e.g. China, India, Turkey. 

- Due to competition, TNCs are extracting resources in countries beset with civil wars, ethnic 

unrest or other difficult conditions e.g. China National Petroleum Corporation (CNPC), ONGC 

and Patronas (Malaysia’s national oil company), are heavily involved in oil exploration and 

production in the Sudan where a number of conflicts are  raging.

 

I. Buyer driven – Large buyers control branding, marketing and access to markets and strive to organize, 

coordinate and control the value chain in industries such as agro-industries, garments, furniture & 

toys.   

II. Product driven – Key companies own crucial technologies and other firms in the net work, especially 

supplies e.g. Electronic & automobiles. Industry clusters are also an important aspect of product-

driven global production networks. 
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QUESTIONS 

 

  

1. How do you evaluate the trends of investment in developing countries? 

2. Analyse the motivation to invest in developing countries 
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1.7 INVESTMENT LAW 

1.7.1 Definition and Nature of Investment Law 

 

Law of investment, in general, is a branch of a law consisting of set of rules that regulate investment. 

Investment law may be either international law on foreign investment or national law. 

 

International law on foreign investment may be defined as a set of rules that govern international 

investment. International law on foreign investment has been and is being shaped by on interplay of 

various economic, political and historical factors. It is generated by the eventual resolution of conflicting 

national interests. The interests of capital-exporting states have clashed with those of the capital-

importing states. The international law on foreign investment is a resultant resolution to such conflicts. It 

is a field by which economic theories, political science and related areas have helped to shape the 

arguments in the field.93

it cannot be explained in accordance with any existing theory of international law.

  

 

It is a field of international law which calls for a creation of alternative theory because   

94 Now, the rules are 

not clear.95

National investment law -Investment is a commercial or business activity. Business activities are 

governed by Commercial Code/law. Commercial law cuts across both the law of obligations and the law 

 

 

                                                             
93 M. Sornarojah, Ibid, Pp. 2-3 
94 Ibid, P-3 
95 Ibid, P-4 



of property. That means commercial law includes some part of the law of obligations and the law of 

property.96

Let us consider another example. An investor may import or export products or other goods that are 

related to his/her investment. An investor should import machineries and equipment for his/her 

investment. Those machineries and equipment should be transported to Ethiopia. In such a case, a bill of 

lading may be used. A bill of lading is a receipt for the bailment of a specific object and possesses the 

quality of being ‘negotiable’. Thus, it represents the goods in some way. It is also a document that 

contains a contract for the carriage of the goods.

 

For instance, the transactions of business in general and investment in particular require the application of 

the law of contract since it involves contractual transactions. Properties are the subject of contracts in 

investment. 

97

Further, we have seen that investment activity is governed by commercial law. Commercial law 

developed through practice by merchants and the state ‘received’ it into a legal system.

 In short, it both includes contract and property. This 

shows that an investment involves the application of the law of contract and property. 
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Recently, state regulations grows to regulate the industry and with the creation of public utilities owned 

by the State have led to the intrusion of public law into the realm of commerce.
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Public law is a body of law dealing with the relations between individuals and the government.

 This shows that 

commercial law is also a public law. Do you remember what public law means? 

 

100

One of the purposes of our Commercial Cod is, as indicated under the preface as follows: 

 

Investors are individuals and the government regulates investment. Therefore, law of investment is a 

public law. 
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---We have directed that in the expansion and consolidation of our commercial laws, 

great attention should be given to the control of all trading, … 

 

This clearly shows that commercial code is public law by its nature because the government regulates the 

transaction of investment as a commercial activity.  

 

Investment law regulates investment in general and among others addresses the following issues among: 

A. It defines important terms like investment and investor. International investment agreements 

are international investment law that define these terms. National laws also devote certain 

provisions to define investment and investor. 101 In so doing, the investment law regulates 

investment. For example, many international agreements define investment as something 

established according to the laws of the host country.102

B. Admission and Establishment of Investment – Investment law regulates the entry of foreign 

investment in a host country. Each state may wish to restrict investment in certain sectors of the 

economy to the state or to domestic inventors. Investment law puts requirements to establish 

enterprises to undertake investment activities, and the forms of enterprises. It also includes 

ownership restrictions and related issues. 

  The main purpose of such definition is 

to ensure that investment has been properly registered and licensed in accordance with the laws 

of the host country. As was have discussed earlier, investment law classifies investment in to 

varies categories, such as foreign direct investment, portfolio investment, domestic investment 

etc. 

C. National Treatment – A host country is required by international investment law to treat 

foreign investors in the same manner as national/domestic investors. However, the host country 

may not treat foreign investors equally with domestic investors. It is worth noting that a 

customary international law does not necessarily require states to extend national treatment to 

foreign investors. Such national treatment is provided by bilateral investment treaties or/and 

national laws. 

                                                             
101 See for example Proc, No 280/2002, Ibid,  Art.2  
102 UNCTAD, International Investment Agreements: Volume 1(2004), P.122 



D. Guarantees- Investment law provides guarantees to investors. International investment law is 

aimed at guaranteeing foreign investors. History has shown nationalization and expropriation of 

foreign direct investment. Thus, customary international investment law guarantees investors 

against those and other forms of expropriation of investment. 

E. Environmental Issues:- are also addressed by investment law. Today, it is realized that 

economic activities are closely linked to the protection of the environment. Thus, investment 

treaties have begun to include provisions addressing environmental protection. 

F. Labour Issues –The inclusion of labour provisions in investment treaties is growing although 

they are always included. The International Labour organization’s Tripartite Declaration of 

Principles Concerning Multinational Enterprises and social policy (1977) and the DECD’S 

Guidelines on Investment and Multinational Enterprises (1976) are the two international 

agreements that address labour issue.  Promotion of employment of host country’s nationals is 

one of the labour issues treated by the investment law. For example, the Ethiopian Investment 

Law requires, in some cases, that foreigners be replaced within a specified period of time by 

Ethiopians who have been trained by the investors (employer). 103

We will treat these points under this subject. 

 

QUESTIONS 

 

 Investment treaties may 

provide for minimum standards as to wages and working labour conditions. It may also address 

the right of workers to organize labour union.  

1. Define international investment law in your own words. 

2. Analyse important areas investment laws governs. 

3. Define investment law from domestic investment point of view? 

4. Analyse the nature of investment law in Ethiopia. 

 

 1.7.2 HISTORY OF INVESTMENT LAW  
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Throughout the history of capitalism, investment has been primarily the function of private business; 

during the 20th century, however, governments in planned economies and developing countries have 

become important investors.104

Before the 1930, investment was though to be strongly affected by the growing rate of interest, with the 

rate of investment likely to rise as the rate of interest fell. Since then, empirical investigation has shown 

business investment to be less responsive to interest rates and more dependent on business men’s 

expectations about future demand and profit, technical changes in production methods, and the expected 

relative costs of labour and capital.

 

 

105

Foreign investment, as one form of investment, was necessitated to ensure raw materials for productions 

in the Western states continued. At the time of colonization, resources were transferred from colonies to 

the metropolitan powers so that they could be converted into manufactured products or used to fuel the 

industries in these states. In the earlier stages, the petroleum sector was the most prominent sector for 

foreign investments. At that time, concession agreements were used to tie up resources for foreign 

investments.

  

 

106

As time went, on the concession agreements ceased to be the norm in investment and were replaced by 

the production sharing agreements. These agreements reflect the shift in the power equations that have 

taken place within the investment, particularly in oil industry. Indonesia was a pioneer in the field of 

devising new arrangements for the oil industry. Such a shift was aided by the formulation of international 

law doctrines such as the doctrine on the permanent sovereignty over natural resources. The doctrine of 

the permanent sovereignty over natural resources has been translated into national legislation. Thus, 

constitutions and foreign investment legislation incorporated the doctrine. It was also possible to draft 

investment contracts that ensure the host state having greater control over the process of the exploitation 

of the mineral resources. As a result of this development, it was recognized that host states have the 
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power to control their natural resources. 107  Thus, international agreements which have provided 

significant rights for investors were began in 1959.108

In place of ITO, the General Agreement on Tariffs and Trade (GATT) came into being. However, GATT 

deals with a reciprocal tariff reduction agreement and it does not directly deal with foreign investment. In 

addition, the provisions of GATT will only be applicable if states have concluded agreements to govern 

international trade between them.

  

 

1.7.2.1) HISTORY OF INTERNATIONAL LAW ON FOREIGN INVESTMENT 

 

International Law on Foreign Investment has passed through some history. The first attempt to create 

rules to govern the conduct of foreign investment was made by the United Nations conference held in 

Havana after World War II. At that time, it was felt essential to reconstruct the damage caused by the war. 

Having in mind this reconstruction purpose, a general attempt has been made to create an International 

Trade Organization (ITO). The proposed law of ITO under Article 12 provides provisions for the conduct 

of foreign investment that include the host states’ ability to regulate investment. This provision was 

opposed by some countries, particularly the United States of America. Such countries argued that the 

provision is contrary to liberal economic principles and public international law. The opposition 

contributed to the demise of the ITO. 

 

109

What do you think is the cause of such conflict? The newly independent developing countries desired to 

control their natural resources in order to realize their dreams of development. On the other hand, the 

rules of public international law concerning foreign direct investment lacked a development-focused 

 

When countries became free from colonization during the early 1960’s, they wanted to control their 

resources. Consequently, there was a conflict between the interest of host countries and the principles of 

international law that determined the relations between investors and host states. 
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approach. Consequently, there emerged a conflict between the interest of the host states and the rules of 

international law on the field. Developing countries wanted rules of international law that would promote 

their desire to develop by sharing fair profits from foreign investment. Thus, developing countries 

advocated the reconstruction of international economic order in a manner that would expedite their 

economic growth and development. They succeeded in having the Charter of Economic Rights and Duties 

of States by using their majority at the United Nations. According to this Charter, the right of all states to 

regulate, supervise, expropriate and nationalize foreign investment has been reasserted. Nevertheless, the 

developed states argued that the resolution contradicts the rules of public international law on foreign 

investment.110

The evolution of international rule making in the field of foreign investment is marked by the growing 

prominence of bilateral, regional and plurilateral agreements aiming at encouraging foreign investment. 

Such arrangements have also an advantage in providing substantive standards with regard to the 

admission and treatment of foreign investment by host states.

  

 

111

The Ethiopian economy after the war with Italy was described as a mixed economy in which the 

private and public sectors worked hand-in-hand to achieve economic progress. The private sector 

was having good ground during this period since there was no any law that limited the private 

business.

  

 

1.7.2.2 HISTORY OF INVESTMENT LAW IN ETHIOPIA 

 

Coming to Ethiopia, though it is not possible to pin point the date investment was started, it is not new to 

Ethiopia.  

I. The Emperial Era 

112
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In the Emperial era, Proc. No 60/1944 and 107/1949 were enacted to promote foreign investment in 

Ethiopia. In 1950, the Minster of Finance gave an income tax exemption notice with a view to 

encouraging investment.113 After that, in 1956, the Income Tax Decree which provided for income tax 

emption to encourage investment was promulgated. However, this Decree was replaced by the Income 

Tax Proclamation of 1963.114

What is special to those laws was that they did not provide investment areas for the government. 

Thus, investors could invest in all areas of the economy with no restriction. They also provided 

investment incentives which included: import export income tax exemptions, income tax 

holidays. It was also possible for foreign investors to own land required for their investment.

 This Decree was the first proper law to regulate investment transaction in 

Ethiopia. After three years, i.e. in 1966, the Investment Proclamation No. 242/1966 was enacted. 

115

Though the private sector was in good condition, the share of the domestic investors was very 

small due to lack of entrepreneurship.

 

116

The Derg regime adopted a socialist economic policy through National Democratic Revolution 

(NDR), which disfavours private investment. During this period, it was witnessed that 

nationalization was exercised repeatedly.

 

II) The Derg Regime 

Then, the 1974 Revolution got rid of the concept of private property including private investment. This 

retarded the development in the sector. During the Derg regime, it was only the state that invests. After all 

that was considered investment proper. 

117

Proclamation No 26/1977 heralded the start of nationalization. The proclamation clearly stated 

that it was necessary to transfer to government ownership all resources that were crucial for 

economic development.

 

118

As a result, the government had controlled all private investments and the private sector was 

restricted to small industrial activities.
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  However, the government allowed investment through 



joint venture, i.e. investment in Cooperation with the Ethiopian Government.120 The intention of 

the government was to introduce capital know-how, and technology into the country. But the law 

was taken as a disincentive to the private investors since the share of the government could grow 

from 51-99% while that of private investors could fall down from 49-1%.121

The government felt the necessity to change the economic policy in the late period of the Derg 

Regime and adopted a mixed economic policy by adopting the Multilateral Investment 

Guarantee Agency (MIGA) of which Ethiopia became a member.

 

122

The Derg regime was replaced by the Transitional Government. The Transitional Government, which was 

established in 1991 adopted an economic and investment policy directly opposite to that of the Derg 

regime. The policy emphasised the role of private investment in the development of the Ethiopian 

economy. In 1992, Ethiopia embarked up on the liberal economic policy which is deemed to be a 

favourable condition for investment. To implement this policy, the Transitional Government enacted 

Investment Proclamation No 15/1992 so as to open the door to private investment.

  Then, this economic reform 

was reiterated by the transitional Government of Ethiopia in 1992 after the down fall of Derg 

Regime. 

III) The Period after Derg 

123

The proclamation provided for incentives to attract and promote private investment. It also 

guaranteed against nationalization and expropriation. Thus, “no assets of a domestic or foreign 

investor may be expropriated or nationalized wholly or partially except in accordance with the 

due process of law”.

 The proclamation 

also reserved some sectors such as large scale eclectic power and postal service to the government. It also 

provided for joint investment with the Ethiopian government.  
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The Investment Office was established by the proclamation to regulate and supervise investment 

activities.125

Thus, the following are essential developments

 The proclamation imposed a higher capital requirement for foreign investors and 

proclamation No 37/1996 was enacted to rectify this problem. 
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3. The minimum capital required from foreign investors has been reduced from 500,000 

USD to 300,000 USD to establish joint venture with our government.

  in Proc No 37/1996 and Regulations No 

7/1996. 

127

4. Foreign investors were relieved from the obligation to deposit 1258,000 USD in blocked 

account. 

 The minimum 

capital of retained profit and dividends reduced to 400,000 USD for expansion. Further, 

the capital requirement for foreign investors to invest in engineering and consultancy was 

reduced from 500,000 USD to 100,000 USD.  

5. Foreign investors were also allowed to invest in building construction equipment, and in 

hotels whose standard was below the four star and five grades. 

6. Foreign investors were allowed to repatriate capital from sale, liquidation or transfer of 

residence to their home country, in addition to profits, dividends, interests and payments 

arising from technological transfer.  

7. It also provided for internationally accepted investment dispute settlement procedures 

where it was not possible to solve the dispute amicably. 

8. Investment incentives were also extended to additional sectors such as education, hotels, 

tourism and health. Further, the period of incentives was extended from 3 to 5 years. 

9. Banking and insurance, electricity generating up to 25 MW, air transport with the 

capacity of up to 20 passengers or 2,700kg. were reserved for Ethiopian nationals. 

                                                             
125 Ibid, Art 
126 See Lubo, Ibid, Pp-17-19 
127 Proc. No 37/1996,  Art 



10. Both domestic and foreign investors were allowed to borrow money from abroad 

provided that they are registered with the NBE. 

11. It was also provided under the proclamation that investors should be provided land within 

sixty days from the date of application for land. 

In general, despite its constraints and drawbacks, the law seems to be attractive to the private 

investment when compared to the past regime’s restrictive policy.128

These laws were enacted with a view to encouraging and facilitating investment (both domestic 

and foreign). Thus, the amendment was made with the aim of opening more investment areas to 

the private sector. It also aimed at providing additional investment incentives.

 

Investment (Amendment) Proclamation No 116/1998 and Regulations No 36/1998 

129

1.  The status of foreign nationals of Ethiopian origin: A number of Ethiopians were forced 

to leave Ethiopia and went abroad for political and other reasons (especially in the past 

regime).   

  

These laws resulted in the following essential changes to the proclamation No 37/1996 and 

Regulations No 7/1996. 

It is felt important to give them a chance to invest in their country and to contribute in the 

economic development by investing their capital and know-how that they acquired abroad. Thus, 

Proclamation No 116/1998 provides that foreign nationals of Ethiopian origin are at liberty to 

chosse to be treated as domestic investors or foreign investors.  

If they opt to be considered as domestic investors they must apply to the then Ethiopian 

Investment Authority (EIA) and fill a form which is taken as a promise not to be considered as a 

foreign investor.130
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 Thus, they are relieved from a capital restriction on a foreign investors and 

be able to take part in investment with a capital of 250,000 Ethiopian Birr rather than 500,000 

USD, 300,000 USD or 100, 000 USD. 



In addition, they will acquire a right to invest in areas exclusively reserved to domestic investors 

by Regulations No 35/1998. On the other hand, they will lose the rights of foreign investors. 

Thus, they may not claim to repatriate their profits and capital outside Ethiopia, because such a 

right is given to foreign investors.131

According to Proclamation No 37/1996, there were restrictions in employing expatriates imposed 

on investors both domestic or foreign.  First, they must ascertain that a person of the required 

qualification cannot be found in Ethiopia Second, they must arrange to replace such foreigners 

by Ethiopians within a limited period.

 

Once an investor is considered a domestic investor, s/he/it may participate in investment areas 

exclusively reserved for Ethiopian nationals such as banking and insurance. 

Employment of Expatriates 

132

Ownership of immovable properties by foreigners to create conducive atmosphere for foreign 

investors and to make them feel at home in Ethiopia, Proclamation No 116/1998 allows 

foreigners to own immovable property required for their investment.

 Nonetheless, Proclamation No 116/1998 avoided these 

restrictions with regard to foreign investors while maintaining the restrictions for domestic 

investors. 

However, it is worth noting that Proc. No 116/98 gave a discretion to the EIA to allow or refuse 

the recruitment because prior consent of the Authority is a requirement. The restriction is also 

limited to top managerial positions though the term top managerial position was not defined by 

the law.  

133

One of the achievements of investment Proclamation No 116/1998 was that it fully opened the 

hydro-electric power generation for private sectors. However, the distribution of the electricity 

  Immovable property in 

this context means buildings only since land is not the subject of private ownership but is made 

available for investors by lease. 

Areas of Investment 
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was still made to continue as the exclusive monopoly of the government. Thus, private investors 

were allowed to generate electric power and to sell it to a state owned electric distribution 

agency.134

Further, the proclamation allowed private investors to invest in the telecommunication sector 

jointly with the government,
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Defence industries may be important to produce civilian goods and services in addition to 

weapons. Thus, it was felt important to allow private investors to participate in order to have the 

know how to efficiently run the defence industries that were inherited from the Derg regime.

 although it which was reserved only for the government as per 

Proclamation No 37/1996. 

136  

Thus, Proclamation No 116/1998 allowed private investors to participate jointly with the 

government.137

Proclamation No 116/1998 also expanded the scope of consultancy services to include 

accounting and auditing services in addition to engineering, architectural or other technical 

services.

 

138

Regulation No 35/1998 also recognized oil companies such as Shell, Mobil, Agip and Total as 

areas of investment for foreigners with a view to maintaining efficient service in supplying 

petroleum and its by products.

 

139

Thus, the Board was given the power to initiate and propose additional investment incentives so 

as to promote investment, but the power to approve was given to the Council of Ministers.

 

Another important change made to Proclamation No 37/1996 was that Proclamation No 

116/1998 conferred on the Ethiopian Investment Board the power to decide on additional 

investment incentives other than those provided under the Investment Regulations No. 

140

SUMMARY 
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We have seen that the term ‘investment’ may be defined differently. However, it is possible to 

define investment as expenditure of capital by an investor to accrue profit. We learnt that 

expenditure of capital, the existence of investor, enterprise (business organization), expansion 

and upgrading the existing business organization are essential elements in defining the term 

investment under Ethiopian law. 

In addition, we have discussed some important elements of investment an economic activity. 

Reward is the first element that indicates a return from the investment, i.e. it is a profit. Risk and 

return are inseparable elements of investment. We have learnt that risk is a chance that the 

expected profit or return may not materialize. Return is an expected income from the investment. 

The third element of investment we discussed is time. We have learnt that investment needs a 

certain period of time to lapse to gain a profit from an investment. By its nature, investment is an 

activity of a long period. However, it is worth noting that a foreign portfolio investment may be 

made only for a short period of time compared with foreign direct investment.  

Further, we have discussed the investment principles that an investor should consider carefully. 

The first principle is safety of investment. We have seen that the investor needs some safety 

since s/he/it invests fund and time to accrue profit. Liquidity is the second principle, which 

means that the investment can easily be converted into cash where the need arises. We have also 

discussed that the main propose of investment is to accrue profit. A profit may be capital 

appreciation or yield. 

Tax implication should also be considered by an investor. Inflation also influences investment 

since the value of the capital decreases. Further, the government may control some sectors of the 

economy. Thus, an investor may not be allowed to invest in certain economic sectors. 

Furthermore, we have seen that the investor should invest by fulfilling the legal requirements of 

the host state. 

We have also seen that investment could be foreign or domestic. We have seen that foreign 

investment is an investment made by a foreign national while domestic investment is an 

investment made by a natural residing in his/her country. A foreign investment is further 

classified into foreign direct investment and foreign portfolio investment. The gist of foreign 

direct investment is that the investor has the power to control and manage the investment. 



Regarding foreign portfolio investment, the investor has no power to control and manage the 

business organization. We saw that investment is related with capitalism. However panned the 

economy may be states invest. Nowadays investment inflow increases in both developed and 

developing countries. 

The final point we have considered in this Chapter is the law of investment. Law of investment, 

as we have seen, is a branch of law consisting of a set of rules that regulate investment. Since 

investment includes property, contract and business transactions, the law of investment regulates 

these transactions. 

QUESTIONS 

1) Discuss the history of international investment law 

2) How do you evaluate the history of investment law during the time of Derge. 

3) Analyse the development of investment law during the time of Imperial Haileselassie. 

REVIEW QUESTIONS 

I) Choice 

1) Which of the following is not an element of the definition of  investment? 

A) rights in rem                            B) rights in personam 

C) Negotiable instruments           D) Industrial property right 

2) The purpose of an enterprise under the investment law is 

A) gaining profit                           B) maximizing social benefits 

C) minimizing profit                     D) B and D 

3) Which of the following is not an element of investment? 

A) Time        B) Risk         C) Capital       D) Reward 

4) Safety is an investment principle because  

A) the investor needs to ensure that he will not lose his capital 

B) the investor wants to acquire profit 

C) the investor needs to ensure that the investment is free from any risk 

D) all                 E) A and B 



5) An investment made by a foreigner in another country is 

A) domestic investment    B) foreign investment  

C) A and B                        D) none 

6) Kummar is an Indian who permanently resides in Ethiopia. He has invested in the   horticulture 

sector and is managing it side by side with his teaching duty. 

Kummar is _____________ investor 

A) domestic                          C) domestic-foreign 

B) foreign                              D) none 

7) Which of the following is not an economic fact that determines foreign direct investment? 

A)Asset seeking                                 C) market seeking 

B) political stability                           D) efficiency seeking 

8) The general trend in Africa showed that  

A) countries centralize investment  

B) investment in the service sector like baking sharply decreases. 

C) countries liberalize their economic policies  

D) the inflow of FDI decreases. 

9) A factor that repels foreign direct investment in Ethiopia is called 

A) pull factor                     B) push factor 

C) economic factor            D) investment principle 

10) Investment law includes  

A) international law                      B) national law 

C) public law                                D) private law                   E) all 

11) The basic purpose of international investment law just after the World War II was  

A) to regulate investment that was intended to reconstruct the economy  

B) to deregulate investment for the purpose of reconstructing the economy 

C) no international law                         D) A and B 

 

 

II) Matching 

                            A  

________ 1) Eclectic pragmatism                      A) Industry clusters  

                                                      B 



________ 2) The 1956 income tax decree          B) The fires proper investment law in  

 Ethiopia 

________ 3) Regulations No 35/1998                C) Recognized  oil companies as areas of  

 investment    

________ 4) Product driven                                D) Economic principle of investment 

________ 5) Government control                        E) Location specific advantages  

                                                                              G) A decree issued to govern investment  

                                                                                     made by government. 

 

III) Answer the following questions 

1) Analyze the role of investment law. 

A) at the international level 

B) at the domestic level in Ethiopia 

2) Analyze the nature of investment. 

3) Discuss the types of investment and investors. 

4) Explain the nature of Ethiopian investment law. 

5) Analyze briefly factors that determine the direction of investment. 
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UNIT TWO: ECONOMIC THEORIES ON FOREIGN 

INVESTMENT 

 

UNIT OBJECTIVES 

After completing this unit, you should be able to: 

♦ analyze economic theories on foreign investment; 

♦ identify the applicability of the theories under Ethiopian Investment Law; 

 

INTRODUCTION 

 

To achieve the above mentioned objectives of this Unit, we shall discuss the various economic theories on 

foreign investment. Economic theories are used as justifications to defend the interest of states that have 

interests in the investment. Hence, it is essential to discuss these economic theories and their application.  

 

Capital sending countries formulate economic theories that helped them to promote their interest. On the 

other hand, host states have come up with theories that justify how to regulate foreign investment. Under 

this unit, we will be discussing these theories. 



 

2.1) THE CLASSICAL THEORY ON FOREIGN INVESTMENT 

 

According to the classical economic theory, foreign investment is wholly beneficial to the host economy. 

In other words, pursuant to the classical economic theory, it is the economy where the investment is made 

that benefited wholly from the investment. What are the reasons up on which classical economic theory is 

based ? 

 

1)  Capital inflow – The first reason for the classical theory is that foreign investment makes 

available capital in the host state that flows from capital sending country.141

 

Do you believe that foreign investment is wholly beneficial to the host state? Those who reject the theory 

argue that the existence of capital in a host country soaks local capital. Thus, the inflow of capital to the 

host state is like a big fish that swallows a small one. Hence, the local capital that would be used to invest 

could not be invested. What is more, foreign investors will export the high profits obtained from the 

investment to their home state. 

 

 The proponents of 

classical economic theory argue that foreign investment is beneficial to developing countries by 

making available capital. The capital, then, is used to promote the development of the economy 

of the host state.  

Therefore, the capital will benefit the shareholders who are foreigners.142

2) Transfer of technology:- is the second reason on which the classical economic theory bases its 

justification. The proponents of the classical economic theory propagate that foreign investment 

transfers technology which is not available in the host state. They further argue that investment is 

  In short, the justification that 

foreign investment is wholly beneficial to the host state on the basis of capital flow is rejected. 

 

                                                             
141M.  Sornaryah; The International Law on Foreign Investment, Grotius Publications, Cambridge University 
Press, London, 1996, p. 38 
142 Ibid, p. 39 



beneficial to the host state since it diffuses the transferred technology to the host economy. 143

 

 Do you agree that foreign investment is wholly beneficial to Ethiopia by transferring technology? 

 

Foreign investment will help the workers who are the citizens of the host state to learn how to 

run the technology the investment uses. They will use their technological knowledge and skill in 

a similar field in their country.  

The fact that foreign investment transfers technology could not be denied. However, foreign investors 

may transfer technology that is outdated. Foreign investors may need to use a technology that is already 

not up to date. They may not have the chance to use the outdated technology in their country because it 

may be dangerous to the environment, or it may not be efficient. In addition, the technology used by 

foreign investors may be capital intensive; using such a technology may be expensive. Further, the 

technology may be unsuitable to developing countries, For example, the goods that are produced may be 

outdated, i.e. they are replaced by other goods or products based on newer technology. Thus, the product 

could not be exported because it is replaced. It cannot bring foreign exchange to the host state. Some 

times the technology may be new and the products may be new to the society of the host state. In this 

case, the consumers may develop or not tastes to luxury goods.144

3) Creation of employment:- It is argued that foreign investment creates new employment 

opportunities.  

 

 

 

Accordingly, the unemployment problem that exists in a host state will be solved.145

                                                             
143 Ibid, p. 38 
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No doubt that foreign investment creates a new job. However, the fact that it creates a new job 

opportunity should not be taken as a benefit only to the host state. The foreign investor is highly 

beneficial from the creation of employment because labour is usually not expensive. Rather, the workers 

will not be fully paid, or the rate of wages is very low that is not commensurate with the service rendered 

by the workers.  

 



4) Transfer of managerial skills – Foreign investment transfers managerial skills to the host state, 

particularly skills in management of large projects. 146

 

Do you agree with this? 

 The foreign investor may recruit local 

experts in higher managerial positions. For example, the local employees could be assistants to 

foreigners in structure in the business organization, marketing the product of the business 

organization, administration of employees etc. Hence, the proponents of classical economic 

theory argue that foreign investment will result in transfer of managerial skills from the foreign 

investor to the local professions. Therefore, they conclude that foreign investment is beneficial to 

host states.   

Transfer of managerial skills to local personnel is illusory because the foreign investor do not allow 

higher managerial positions such as departmental head for local professionals. 147

5) Building infrastructure- It is also agued that foreign investment make sure the building of 

infrastructure in a host country. Fundamentally, the state  builds necessary infrastructures in 

areas where foreign investment is  made. For example, health, and education facilities are 

delivered by the state. The investor may also built infrastructure facilities in host countries. 

Therefore, proponents of classical economic theory on foreign investment argue that it is 

beneficial to the host state.

 Therefore, local 

personnel who are employed can not acquire new skills. 

 

148

6)  

 

Do you believe that a host state will really benefit from foreign investment since infrastructure could be 

built? 

 

The infrastructure that is build is based on the standard of foreigners. It is only those who can pay for the 

facilities who could benefit from the building of the infrastructure. For example, a school fee may be high 

and only elites that can afford may benefit from it. 
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7) Up grades infrastructure- It is also argued that foreign investment upgrades facilities such as 

transport, health, and education that will benefit the society as a whole.149

8) Brings economic development- Foreign investment brings about economic development for the 

less developed countries. However, it is revealed that foreign investors engage themselves 

directly or indirectly in suppression of human rights to ensure the continued maintenance of 

regimes favourable to foreign investors.

 

150

9)  

 

The classical economic theory does not explain other reasons for state interference in foreign investment. 

However, it is worth noting that it influences international law on foreign investment. For example, the 

preambular statements of bilateral agreement emphasize the importance of foreign investment to benefit 

the development of both parties. In addition, the theory is accepted by World Bank. Thus, The 1992 the 

World Bank guideline on the treatment of foreign direct investment incorporates the philosophy of the 

classical theory. The first paragraph of the guideline reads as follows: 

        

       … that a greater flow of foreign direct investment brings substantial benefits to bring on the 

world economy and on the economies of developing countries in particular, in terms of 

improving the log term efficiency of the host country through greater competition, transfer of 

capital, technological  and managerial skills and enhancement of market access and in terms 

of the expansion of international trade.151

What is more, the classical theory also provides policy basis for the formulation of many documents that 

relate to international as well as national laws on foreign investment.

  

152

QUESTIONS 

 

Nevertheless a strong criticism has been directed against this theory. It is argued that the flow of resources 

to a host country does not bring about the development of the state. Foreign investment only benefits the 

elites. It also leads to unequal development within a state because the elites benefit while the large group 

of the society are exploited by the foreigners. Thus, another theory has been developed with the intent of 

providing another reasons as justification for foreign investment. 
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1. Analyse the classical theory from the investment point of view. 

2. Explain the reasons for classical theory on foreign investment. 

3. Analyze transfer of managerial skills as a justification foreign investment. 

4. Discuss how the classical theory analyses FDI and inflow of capital to the host state. 

5. FDI builds infrastructure in the host state. Comment. 

6. Foreign investment upgrades infrastructure in the host state. Explain. 

7. Argue in favour of foreign investment by taking development as a ground. 

 

2.2) THE DEPENDENCY THEORY 

 

The dependency theory is a criticism to classical theory. It does focus on an entirely different meaning of 

economic development. It redefines development as requiring not wealth transfer to the host state, but the 

development of the people of a state as a whole. 

 

It is popular among Latin American economists. The proponents of the dependency theory analyze that 

the multinational corporations have their head quarters in developed countries and the branches they 

establish in developing countries work in the interest of their parent companies and their shareholders. 

Hence, development becomes impossible in developing countries since their economy is 

subservient/dependent to the developed countries. Thus, they propose that indigenization measures and 

efforts be made to control foreign investment. because Attempts to permit foreign investments through 

joint ventures are seen as failure and the foreign investor defeated it through his/her alliance with the elite 

in the host state. 153 According to the dependency theory foreign investment is a way for developed 

countries to gain power in developing countries.154

                                                             
153 Ibid, p. 43-44 
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Little, Brown and Company,1986, p. 28 

It influenced many nationalizations of foreign direct 

investment.  

 



For example, nationalizations in Peru, Jamaica and Chile were the results of such theory. Further, it 

influences the restructuring of the economy by deriving out foreign investment and providing policy 

justifications for such restructuring. According to this view, there cannot be development until the people 

as a whole are freed from poverty and exploitation. Development becomes a right of the people rather 

than that of the state.155

2.3) THE MIDDLE PATH 

 

 

QUESTIONS 

 

1) Dependency theory is a criticism to classical theory on foreign investment. Discuss. 

2) Cite examples where the dependency theory was applied. 

3) Cite examples where the dependency theory is popular and explain its importance. 

 

 

When communism proved to be unsuccessful, free market economy was accepted as a means to marshal 

economic development. Then, private economy was considered  essential for the development of an 

economy. As a result, privatization of state companies took place in developed and developing countries. 

Accordingly, the ideological predisposition to foreign investment was shifted the view that. Multinational 

corporation is a threat to the sovereignty of developing states has changed. Developing states have built 

up confidence in dealing with these multinational corporations. Multinational corporations, on their part, 

usually ceased to be instruments of the foreign policy of their home states. It was also observed that such 

corporations formed alliances with developing states. For example, foreign corporations in the petroleum 

sector formed alliance with oil exporting states to the determinant of oil importing developed states.156

In addition, a research conducted by the United Nations Commission of Translational corporations 

contributed a lot to reduce the hostility towards multinational corporations. The study did not deny the 
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harmful results of foreign investments in certain circumstances. It also showed that multinational 

corporations could be engines that fuel the growth of  developing states. This was supported by an 

influential group of European and American scholars. The study initiated a debate on multinational 

corporations in the 1980’s. The debate has had an influence on the laws used to control foreign 

investment. In addition, it has an impact upon the forms through which developing countries preferred to 

receive investment.157

It was identified that foreign investment made by multinational corporations benefits the economy of the 

host country through:

 Do you agree that multinational corporations could be engines that increase the 

development of states? 

 

The study identified the advantages and disadvantages of foreign investment. The beneficial effects 

identified were similar to those identified by supporters of classical theory of foreign investment. Can you 

list the advantages? 

 

158

The study also identified the negative effect of multinational corporations. This enabled the host states to 

take regulatory measures to curb harmful practices. It was possible to design codes of conduct for 

multinational corporations. The gist of the codes of conduct is that multinational corporations shall avoid 

things that are identified as harmful to the economic development of developing states.

 

the flow of capital 

the transfer of technology 

creating new employment 

creating new opportunity for export income. 

 

159

What were the harmful acts identified by the study? 
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1. Defeating the Tax law of the host states was the first harmful conduct of multinational 

corporations. The multinational corporations find an artificial high price for an item permitted to 

be imported. This transfers pricing which is harmful to the host economy.160

2. Hazardous and disused technology: The study showed that the technology that was exported 

was often hazardous and disused. It was identified that the hazardous and disused technology was 

causing potential harm to both life and the environment. For example, the Bhopal disaster which 

was caused by a gas leakage in a plant set up by multi-national corporation caused damage to life 

and property. This shows that multinational corporations export hazardous and outdated 

technology that was prohibited in their home countries. Therefore, it is necessary to control 

foreign investment and thereby ensure that the technology is suitable to the host state and up to 

date.

 

161

3. Lack of profits: Multinational corporations adopt restrictive business practice on a global scale 

that prevents the host state from maximum export scope potential for goods that are produced 

within its territory.

  

162 Do you think that such a problem could be resolved by host states only? 

Host states themselves cannot address the problem; it needs more effort. Therefore, efforts have 

been made to design codes on restrictive business practices.163

 

 What should be done? Is it wise to 

prohibit foreign investment totally? 

Here, a theory is required that corrects the drawback of both the multinational corporations and the host 

state. Host states have taken measures to correct the defects of foreign investment. They have enacted 

laws and set up screening bodies that permit entry to or give incentives to approved investments. At the 

international level, the theory was used to control business on which codes of conduct of multinational 

corporations are sought to be crafted.164

The theory has disproved that foreign investment was not fully beneficial to the host state because it 

accepted the drawbacks of foreign investment. According to the new theory, foreign investment is entitled 

to protection only on a selective basis. Thus, protection may be accorded to a foreign investment 
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depending on the extent of the benefit it brings the host state and the extent to which it has behaved as a 

good citizen in promoting the economic objectives of the host state.165

The success of Hong Kong, Singapore, Taiwan and South Korea proved that state regulation and 

intervention is necessary. Nevertheless, this should not disregard the role of free market economy for 

development. Therefore, the middle path theory propagates that mixing regulation and openness to 

foreign investment should be the rule.

 

 

166

The international law on foreign investment is based on the principle of economic sovereignty of states. 

In the past, the control on investment was made externally. Nevertheless, it has become possible to 

control foreign investment by national law through means of administrative controls and supervisions on 

the basis of valid theory of international law with regard economic sovereignty.

 Thus, this seems to be the basis for most developing countries 

that moved from hostility to transition.  

Ethiopia adopted a liberal (mixed) economic policy after socialism. At the beginning, there was a heavy 

regulatory regime. However, as time goes on, flexible and programmatic approaches were used with the 

intention to speed up foreign investment inflow.  

 

167

In general, both capital sending and host countries could benefit from foreign direct investment. The 

capital sending countries benefit from FDI because outward FDI increases their competitiveness and 

performance of the enterprises involved. It also contributes to industrial transformation and upgrading of 

value-added activities, improved export performance, higher national income, and better employment 

opportunities. Outflow of FDI may result in reducing domestic investment and lowering capital stock of 

the home state.

 

 

168
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QUESTIONS 

 

Analyze the gist of the middle path theory on foreign investment. 

Analyze the demerits of multinational corporations identified by the research conducted by the United 

Nations Commission of Transnational Corporations with regard to foreign investment. 

Discuss the advantages of multinational corporations from the host country point of view. 

How do you evaluate the Ethiopian economy in light of the middle path economic theory? 

 

2.4) THE LIBERAL CONSENSUS 

 

Liberal economic theory is based on the premise that free market yields maximum productivity. In the 

eighteenth century, Adam Smith and David Ricardo came up with the liberal economic theory and 

challenged mercantilism. Mercantilism argues that extensive state regulation of the economic activity is 

necessary to promote the interest of a nation. In the period between the 16th to 18th centuries, 

mercantilism was a dominant political economic theory in Europe. According to mercantilists, a national 

wealth may be equated with the quantity of gold held hold by the state. Hence, they sought to restrict 

imports and increase exports to increase the gold supply.169

On the contrary, according to liberalists, the wealth of national economy could not be equated with the 

amount of gold in the treasury; rather national wealth is best measured by the productivity of the people. 

They further argued that productivity of people is best achieved by an unregulated market. Liberals 

opposed restrictions on national trade. Liberalism propagates for free market economy.

  

 

170
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In 1947, establishment of General Agreement on Tariffs and Trade (GATT) heralded the coming into 

being of sustainable liberalism. In the nineteenth century, industrialization  bloomed. It was possible to 

produce large capital surpluses, and this in turn makes the capital available for investment. Large 

manufacturing and transportation enterprises that were developed required major capital investments. 171

The contemporary consensus emerged as a result of debates due to economic nationalism prevalent in 

1990’s. Nowadays, it is believed that economic development requires increased productivity and an 

equitable distribution of wealth. Hence, “sustainable liberalism requires that a liberal investment regime 

provide some measures of both growth and equality”.

 

In the  nineteenth century, most of the investment was portfolio investment. For example, the investment 

was made on securities because securities market emerged. In short, the boosting of investment 

necessitates free market economy because it is free market economy that promotes investment. 

 

172

In the 1980’s developing states were unable to pay their debts to their creditors. In turn, banks were 

unwilling to finance (through loan) to economy of developing states. Thus, foreign direct investment was 

taken by developing states as a means of making capital available. In addition, the collapse of the Soviet 

Union necessitated free market economy. Hence, the emergence of consensus requires not only free 

market economic policy but also competing for it.

 

 

173

In general, liberal economic theory is based on the premise that free markets will yield maximum 

productivity. This could work only where markets are functioning well. However, markets fail in 

developing countries. In such a case, a state is required to intervene to correct serious market failure. 

Developed sates should also provide assistance, such as technical assistance with regard to the 

development of legal institutions and economic assistance.

 

 

174
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QUESTIONS 



 

Analyse the relevance of the General Agreement on Tariffs and Trade (GATT) to investment. 

Discuss how the contemporary liberal consensus emerged. 

Analyze how free market economy would promote investment. 

Discuss the role of developed states in promoting investment in developing countries. 

 

SUMMARY 

 

We have discussed that classical economic theory believes that foreign investment is wholly beneficial to 

the hose economy. This theory takes into account the capital inflow that makes capital available in the 

host state will be used to promote development of the economy of the host state.  

 

Classical economy also reasoned that foreign investment transfers technology, creates employment and 

transfers managerial skills to the host state. It also helps to build infrastructure, up grades the existing 

infrastructure and brings economic development to the country where investment is made. 

 

The dependency theory criticizes the classical economic theory by giving meaning to development. 

According to the dependency theory, development is not transferring weather to the host state, rather it is 

the development of the people of the state as a whole. Foreign investment is regarded by this theory as a 

means for developed countries to gain power in developing countries. Hence, since gaining power is not 

accepted by the host state, it influenced many nationalizations of foreign direct investment. According to 

this theory, development could not be achieved unless the people as a whole are freed from poverty and 

exploitation. Thus, development is the right of the people rather than that of the state, according to the 

dependency theory. 

 



We have also discussed that media path theory is developed so as to make a balance between the classical 

and dependency theories. Market economy has been accepted as a means to marshal development of 

economy and thus privatization of state companies took place in developed and developing countries. The 

relation ship between multinational corporations and developing states (as host states) became more 

smothering than before. 

 

A research conducted in the 1980’s identified, the advantages and disadvantages of foreign investment 

confirmed the justifications for foreign investment proposed by classical theory. According to the study 

the following three harmful conducts of multinational corporations were identified. The first was the 

multinational corporations defeat the tax law of the host states by artificial high price. They also used 

hazardous and disused technologies that are harmful to the host states. 

 

Thirdly, multinational corporations adopt restrictive business practice on a global scale that prevents the 

host state from maximum export scope potential for good produced within its territory. In general, the 

middle path theory has disproved the proposition that foreign investment is wholly beneficial to the host 

state by accepting drawbacks. Thus, foreign investment is entitled to protection depending on the extent 

of the benefit it brings to the host state and the extent to which it behaved as a good citizen so as to 

achieve the economic objectives of the host state. 

 

The liberal consensus is the fourth economic theory on investment discussed in this unit. According to the 

liberal economic theory free market will yield maximum productivity and investment. The establishment 

of General Agreement on Tariffs and Trade (GATT) heralded the coming into being of sustainable 

liberalism in 1947.  Then, the contemporary consensus emerged in the 1940’s as a result of debates against 

economic nationalism. According to this theory, the state is prepared to intervene to correct serious 

market failure. 

 

REVIEW QUESTIONS 

I) Write TRUE if the statement is correct and FALSE if it is incorrect 



________ 1) According to mercantilism extensive, state regulation of the economy promotes investment. 

________ 2) The collapse of Soviet Union disproved free market economy in promoting private 

investment. 

________ 3) Liberal economic theory argues that free markets will yield maximum productively if 

markets function well. 

________ 4) Economic theory that identifies the advantages and harms of foreign investment is known as 

dependency theory. 

________ 5) According to the middle path, foreign investment is beneficial to both the capital sending 

and host states, and it has harms as well. 

________ 6) The dependency theory argues that development is the right of all people and investment 

should promote this right. 

________ 7) According to the dependency theory,  foreign investment is an instrument for developed 

countries to be powerful in developing countries.  

________ 8) The classical economic theory propagates that foreign investment is wholly beneficial to the 

capital sending state. 

________ 9) The classical economic theory argues that foreign investment help the host state to build its 

own infrastructure.  

________ 10) The 1992 World Bank guideline incorporates the dependency theory. 

 

II) Choose the best answer from among the choices given 

__________1) An economic theory that argues that investment as wholly beneficial to the host economy 

is  

A) dependency theory             B) the middle path 

C) the classical theory             D) all 

_________ 2) Which of the following is not used as a point to justify foreign investment by the classical 

economic theory? 

 A) Investment builds infrastructure 



B) development is the right of people 

C) Investment brings economic development for host states 

D) Investment transfers managerial skills to the host states.  

_________ 3) According to dependency theory  

A) since the economies of developing countries are subservient to the developed countries, 

development becomes impossible. 

B) Nationalization of foreign direct investment occurs. 

C) Nationalization is forbidden  

D) A and C                       E) A and B 

_________ 4) The economic theory that propagates protection for investment depending on the benefit is 

called _____________. 

A) dependency theory                 B) middle path 

C) the liberal consensus            D) the classical theory 

__________ 5) __________ is an economic theory that requires free market economic policy and 

computation. 

A) The liberal consensus                    B) The middle path 

C) The classical theory                       D) The dependency theory 

III) Solve the following  

Assume that the Ethiopian government wants to craft an economic policy that promotes investment and 

development. You are given the assignment to submit a draft proposal on the required economic policy. 

Which economic theories will you base your draft proposal on? State your reasons clearly.  
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UNIT TRHREE: RISKS IN INVESTMENT 

 

UNIT OBJECTIVES 

 

After completing this unit, students should be able to: 

Analyse political risks to investment; 



Explain taking of investment property; 

Discuss the concept of onerous contract as a risk to investment; 

Analyze economic investment risks. 

 

Introduction 

 

There are factors that affect the chance for success of investors. Some factors could be under the control 

of investors while others are out of the control of them. Those factors that affect the opportunity of 

success of investors which are out of their control are externalities that risk investment. Those external 

events are risks of both loss of capital and income which arise not from poor management of the investors 

but the acts of the host state.175

The history of foreign investment has revealed depicted the fact that foreign investment has never been 

free from risks. The ending of colonialism has increased the risks to foreign investment because the 

absolute protection by the home state has changed its picture. Thus, home states of the investors cannot 

exercise their power to protect foreign investment made by their citizens in other countries. Investment in 

non-colonized countries was protected through diplomatic means which often involved the collective 

exercise of pressure by the home states of the investors. In addition, capital-sending countries were using 

force to protect their citizens who invest in foreign countries. However, the United Nation Charter has 

made unlawful the use of force through the means of gun bout diplomacy. Consequently, condemnation 

of states which resort to aggression to maintain their position in world trade and investment increases.

  

In general investment activity is not free from risks. There are various types of risks, and we will consider 

political risks, the taking of investment property, onerous contracts and economic risks under this unit. 

 

176 

In this regard, the attack on Egypt after the nationalization of the Suez Canal is cited as the last instance 

of an overt attack against a country that interfered with foreign investment.177
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There are certain forces which result in either regime change or changes to the existing political and 

economic policies of the host state. States have the right to change their economic policies, which is an 

attribute of state sovereignty. Such a right is also recognized in modern international law. The declaration 

on principles of international law regarding friendly relations and cooperation among states recognized 

this right by declaring that “each state has the right freely to choose and develop its political, social, 

economic and cultural systems”.178

Different writers define and explain political investment risks in different ways. However, a political risk 

may be explained in terms of work days lost (as a variable).

  

 

In addition, Article 1 of the Charter of Economic Rights and Duties of States affirms that every state “has 

the sovereign and inalienable right to choose its economic system…”. If states have given the right to 

change their political, economic and cultural policies, such a change may result in the nationalization of 

the investment or otherwise disfavourable to it. Thus, such a change would be a threat to foreign 

investment.  

 

3.1)  POLTICAL RISKS 

 

What do you understand by political risks? 

179 John H. and A. John define a political risk 

as capital and income losses as a result of policy choices of the host national government.180 It is a risk of 

loss of capital and income of investment due to the government policy of the host country. In other words, 

political risk is the danger or possibility that the investor will have to bear the costs and expenses of the 

damage or destruction or otherwise of the investment property.181

The government of the host country may take a step to forbid repatriation of profits to home, or the 

currency in which the investors use may be worthless due to the act of the host country’s government. 
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Besides, the host country government policy may end up in the loss of the capital for the investor. These 

are political risks in investment.182

Political risk exists everywhere including the home country of the investor. Foreign investors may 

respond to such political risks by running away from the country where the risk is high and invest in a 

country where the risk is low.  Political risk “stems from the turmoil of a restless population, resentful 

(rightly or wrongly) of those who govern them and the laws that constrain them”.

 

 

183 This turmoil may 

impair  productivity, markets and ultimately the national economy. A risk is lower in a society where 

there  is dissent. In a country where the life of the society is unstable, there could be a strike or workers 

may neglect their jobs.184

If there is strike or civil strife or industrial dispute which is an indication of socio-political     instability, 

working days will be lost, and therefore, has a direct impact upon investment since the investor incurs 

cost of loss production. Such a step is a major interruption in production. According to the International 

Labour Organization, in countries where such political risk is high, the share of FDI in GDP is low.

 

 

185

Political instability, as manifested in work days lost, is a significant factor that determines the flow of 

FDI. In a country where there are good labour relations, more FDI would be made unlike countries with 

bad labour relations. In general, investors take into account the political stability in deciding whether or 

not invest because it decreases the risk of lost working days.
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If there is a political risk, imports will be more expensive and out of reach of all except the elite. The 

government may blame foreigners for all its problems. In addition, the government may forbid 

convertibility of the local currency into foreign currencies. The objectives of such a move are:

 

187

1. to halt a decline in its foreign currency reserves. However the problem here is that foreign 

currency will not increase again. 
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2. to prop up the value of the local currency;  

3. to control what is purchased abroad; this could create a black market 

4. to prevent capital and savings from slipping away toward less risky places; In this case, foreign 

currency will not add and will remain unused, only local currency will be used in an attempt to 

convert it to hard goods. However, this will increase inflation and further decrease the value of 

local currency. 

 

The problem does not stop there. The above mentioned outcomes drive the government to take the hard 

assets of foreign investors situated in its jurisdiction. Such a taking of investment properties may be made 

with or without compensation. The basic purpose of the government in so doing is to appease the local 

citizens.188

The host government may also exert its power on the foreign investors in the following manner. It may 

force re-negotiating investment contracts made before; It may also  force extracting technology disclosure 

as a price for corporate departure; or  demand repayment of loans given to foreign investors, or suspend 

payments owed to it. It also blocks investors’ funds repatriation as part of its currency control. The 

investor may also face actual destruction of assets in a civil war or riot. All these are categorized under 

political risks.

 What is worse is that such a step may end up in a revolution. 

 

189

In short, a political risk is the probability that political conditions of a country may at a certain point in 

time cause financial losses to investors.

 

190 According to Whiteside,191

 internal security system of a country; 

 

 the status of legitimacy of the government; 

 the nature of the ruling elite; 

 the level of urbanization; and 

 the level of socio-economic equality are essential indicators of a political risk to investment. 
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In the past powerful countries colonized others and exploited the latter’s natural resources. Such acts 

brought about  ideological hostility, and sense of nationalism. What is more, the conflict of interest of the 

colonizers and former colonized nations resulted in regime change, war and conflict. Those are political 

risks in investment in general, and FDI in particular. Now, let us consider these points. 

 

3.1.1) Ideological risk 

 

According to Lodge and Vogel,192

These elements of ideology are reflected in a given society in the socio-cultural history experience and the 

values of the people and its political structure. States that have communication values place importance 

upon the equality of results among its members. Here greater emphasis is placed on rights (such as 

income, health, and pensions) and duties to the group rather than individualistic values that arise from 

contractual relationships. The community itself determines everything instead of  rather than allowing 

interest groups to define needs of individuals.

 the components of ideology are the following: 

the relationship between the human being and the community, the individual and  the group, and the 

means to individual fulfillment and self-respect; 

the institutional guarantees to investment like property rights; 

the most appropriate means of controlling the production of goods and services; 

the role of the state; 

the perception of reality and nature. Hence, the role of science and the function of education are 

crucial. 
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“Values in ethnicity and culture, history, religion, language, art, literature, education science, military 

experience, environmental realties, material resources, and even the iconography of a nation”194must be 

considered so as to understand the ideology of a nation. In general, politics mirrors the national values of 

a nation.195

Strongly committed, in full and free exercise of our right to self-determination; to building a 

political community founded on the rule of law and capable of ensuring a lasting peace, 

guaranteeing a democratic order, and advancing our economic and social development.

 

 

In this connection, the FDRE Constitution states that  

 

We, The nations, Nationalities and Peoples of Ethiopia: 

196

From an economic point of view, a communist ideology is opposed to private capital and private means of 

production. This is a threat to foreign investment since the investment could be nationalized. It is as clear 

as day light that the communist ideology has been done away with but that does not mean that it is totally 

extinguished. There are some countries which stick to communism, and there are political parties in many 

countries that adhere to socialism.

 

 

We observe from this that the Ethiopian people are determined for economic and social development. The 

ideology as stated under the constitution is that self -determination is a political value and it may be taken 

as an opportunity for investment in general.  

 

197

Former communist countries opened their doors to foreign capital accepting that foreign investment 

enhances their development. However, there are political elements which remain antagonistic to foreign 

investment. For example, in India, there was a strong socialist group which remained antagonistic to 
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foreign investment when a reform of foreign investment law permitting easier access to foreign 

investment was initiated in 1990. Similarly, a segment of a communist party still believed that foreign 

investment is harmful to the country when President Deng initiated an open door policy in China. Thus, it 

is clear that if such groups come to power, the risk to foreign investment would increase.198

3.1.2) Nationalism 

  

 

Coming to Ethiopia, the policy of our government seems to be directed towards private capital though it 

is now a mixed form of economic policy. We have also observed the existence of groups or political 

parties that favour communist ideology. If such groups come to power through a democratic election, the 

economic policy may be changed, and the political environment may be antagonistic to foreign 

investment. 

 

 

What do we mean by nationalism? How could it  be risk to foreign investment? 

Nationalistic sentiments may be a threat to foreign investment. Foreign investors may prosper and control 

the economy and repatriate profits. In such a case, they would become easy targets of xenophobic 

nationalism particularly where the economy of the host state deteriorates. Thus, opportunist politicians 

could change the government and nationalize foreign investment. So, it would be easy to take over or 

divert the ownership of investments.199

Religious fundamentalism has a similar character. In this case, the Iranian revolution of 1981 is a good 

example. The revolution was both nationalistic and fundamentalist and resulted in the taking over of 

American owned business.
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Nationalist feelings also play a dominant role in restricting the flow of foreign investment in the richer 

states. For example, the Foreign Investment Review Act in Canada was a response to the perception of 
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American dominance in the Canadian economy. Similarly, the American multinational domination in 

France and the rest of Europe attracted attention to the issue of foreign investment.201

3.1.3) Changes in the Industry Patterns 

  

 

Is there any nationalistic feeling in Ethiopia that could be a threat to foreign investment? Can we take the 

nationalization made by the Derg Regime as a measure of nationalistic feeling? 

 

 

There could be changes in the industry bringing about a global change in policy. Such changes may bring 

about change in the ownership within the industry. This would affect the interests of foreign investors. 

For example, there was an oil crisis in the 1970’s. Due to the crisis, the oil-producing nations came 

together to take over control of the oil industries in their states and to fix the price of oil. Formerly, the 

production of oil was made by industries owned by European companies and the United States. The oil 

production was made on the basis of concession agreement.202

Dramatic changes took place in the oil industry. Representative governments were replacing the former 

imperial powers, and consequently political demands were there for the cancellation of the concession 

agreements. There were concerted efforts made for the creation of doctrines that would justify the 

cancellation of the concession agreements by the former colonies. For example, doctrines like the 

permanent sovereignty over natural resources were articulated. Then, this doctrine was proclaimed 

through General Assembly resolutions as the means through which this transformation may be achieved 

through the law. On the contrary, military pressures to make the host state to abide by the obligations of 

concession agreement were no longer feasible. Thus, the efforts of oil producing states became successful 

in forming the organization of oil producing states (OPEEC).

  

 

203

Further, a foreign investor may benefit from windfall profits. In such a case, the state is likely to intervene 

and ask for changes to the contract. For example, the state would seek to absorb the windfall profits 
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through taxation. The doctrine of permanent sovereignty over natural resources coined by Hassain 

became the basis to such a measure. In addition to taxation, the host states may need to overtake the 

investments unless they do not feel confident of running the investment.204

What is the solution in such a case? The foreign investor would change the attitude of the host 

government by showing that s/he is of continuous importance to the host state.
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3.1.4) Regime Change 

  

 

 

There could be a change of government in the host state, and the incoming government may wish to 

change the contracts made with foreign investors by previous governments. Such a change of contracts is 

justified on the allegations of corruption in the making of the contracts. In addition, the change may be 

made where the legitimacy of the previous government had been doubted by the incoming government on 

objective grounds. For example, there was a contract for the construction of nuclear electricity generating 

plants in Manila. It was alleged that the contracts were obtained through improper means from the Marcos 

government. Thus, the incoming government rescinded the contracts.206

A dispute could arise between the investor and the incoming government with regard to continue the 

obligation assumed by the previous government.

  

 

207

 

  

 

For example, let us assume that Rogger is a foreign investor in the agricultural sector in a country, say 

Ethiopia, during the Imperial regime. The Derg regime replaced the Imperial regime. Should the Derg 

regime be obliged to continue the investment contract with Rogger? (Assume that investors were allowed 

to invest under the Derg regime, only for this pedagogic purpose!). 
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In such circumstances, there is no rule of state succession in favour of individuals. It is worth noting that 

there is no remedy in the international law. If the investment contract is made with unrepresentative 

government, the incoming government can claim the right to rescind the contract justifying that the 

previous regime and the contract it made were not binding. The incoming democratic regime may also 

declare that the contracts made with military regimes could not bind it. Thus, contracts made in 

dictatorships may be suspected on the basis that they are not validly binding on a future democratic 

government. From a democratic point of view, it could be possible to argue that where the contract 

entered with the previous regime turns out to be detrimental to the interests of the people, it becomes 

defeasible.208

In general, contracts made with unpopular and non-democratic governments may be suspected by the 

incoming democratic government. In principle, our government is a representative of the nations, 

nationalities and peoples of Ethiopia. Thus, the government is expected to promote the interest of the 

people. In addition, the incoming government will be a representative of the people since it is 

unconstitutional to come to power through any means other than election.

  

 

209

3.1.5) War and Conflict 

 

 

 

 

 

War and conflict are also political risks to investment. Why are these considered political risks to 

investment? What are the negative impacts of war and conflict on investment? 

War is an activity that causes loss to resources including the labour forces. If there is a war or conflict, the 

resource for economic development, capital and labour force will be mobilized. This, no doubt, will have 

a negative impact on investment since the resource that would have been used for investment would be 

directed to the war.210
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Nowadays even though the level seems to be insignificant, we are witnessing conflicts and war with 

Eritrea. This would militate against the implementation of investment projects and potential investors in 

the country in two ways. First, the war uses up the scarce resources that could have been used to 

implement approved investment projects (of the government). In addition, it destroys the image of peace, 

security and stability of the country, and consequently erodes the confidence of potential foreign investors 

to invest in Ethiopia.211

3.2) Taking of Investment Property 

 

 

 

Definition 

 

What is taking of investment property? Taking of investment property is the taking of property by the 

State through legislative or administrative measures.212 Taking of investment property by the State is one 

of the most important risks to foreign investment. Changes like incoming of new government shifts in 

ideology, economic nationalism or monetary crises may force the host state to change its economic policy 

towards investment in general. Thus, the host state may require to rearrange its economic structure and 

this would lead it to the taking of investment property of a foreign investor.213

Taking of property is defined to include ‘not only an outright taking of property but also any such 

unreasonable interference that the owner there will not be able to use, enjoy or dispose of the property 

within a reasonable period of time after the inception of such interference.”
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 We can clearly understand 

that taking of investment property is an encumbrance on the right of ownership which cripples the usus, 

fructus and abusus rights of owner. 

 



Major phases the concept has gone through may be treated as follows:215

The concept and classification of taking of investment property is not fully clear, consistent or 

established. The following reasons are given for that:

 

First phase-17th century nationalisation began with the Russian and Mexican revolutions where there was 

no compensation and conflicts erupted. Capital sending countries argued that there must be “prompt, 

adequate and effective compensation” which is known as “Hull formula”. Developing countries on the 

other hand insisted that it is a high standard which could deter national action in pursuance of objectives 

of restructuring the economy. 

 

Second phase-:- is related with the decolonization period. Nationalizations have been made across the 

board so as to wrest economic control from the foreign nationals. It was believed that only “appropriate 

compensation” needed to be paid for those takings of foreign investment property.  

 

Today, nationalization could happen where there is a regime change, but it is believed passed. Hence, 

nationalizations on an industry wide basis are a rare phenomenon. 

 

216

1. the terms and concepts have their own origin in national law and practice and their translation in 

international law is sometimes problematic; 

 

2. the actual practice of states depends partly on their economic development and partly an the 

ideologies and policy changes; 

3. the topic has a long history and has gone through several phases and the particular facets of the 

relevant problems varied considerably. 

 

Types  

 

What are the types of taking of investment property?  
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Taking of investment property may be categorized as follows; 1) forced sales of property 2) forced sales 

of shares; 3) indigenisation measures; 4) exercising management control over the property;   5) inducing 

others to physically take over the property;  6) failure to  provide protection when there is interference 

with the property of the foreign investor; 7) administrative decisions which cancel licenses and permits 

necessary for the foreign business to function within the state; 8) exorbitant taxation; 9) expulsion of the 

foreign investor contrary to  international law; 10) acts of harassment such as the freezing of bank 

accounts, promoting of strikes, lockouts and labour shortages. It is worth noting that all these instances 

involve the state conduct.217

It may also be possible to categorize takings into direct and indirect takings. Direct taking includes:
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A. Outright nationalizations in all economic sectors. This measure results in the termination of all 

foreign investment which is usually motivated by policy considerations. It is in a sense achieving 

complete state control of the economy. 

 

B. Outright nationalization on an industry basis: Here nationalization becomes narrower and the 

host state seeks to reorganize a particular industry by taking over the private enterprises in the 

industry and creating a state monopoly.  

 

Indirect takings may take the following forms.219

A) Large- scale taking of land by the state- A host state may take the land with the purpose of 

redistributing land to the landless. In such a case, the investor may be evicted from the land s/he 

let  and invested on. 

 

B) Specific takings- In such a case, a particular enterprise may be the subject matter of taking. For 

example, a firm dominating a market or industry or a specific plot of land, which is necessary to 

construct a road may be a target of the taking. This type of taking may not be avoided, but the 

legal issue is that no discrimination can usually be alleged in such a case. 

C) Creeping expropriation is defined as “the slow and incremental encroachment on one or more 

of the ownership rights of a foreign investor that diminishes the value of its investment.” In 

creeping expropriation, the rights of the investor to use the property are diminished as a result of 

the interference by the state while the legal  property remains vested in the investor. According to 

UNC TAD, the following are examples of creeping expropriation: 
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-  forced divestment of shares of a company; 

-  interference in the right of management; 

-  appointment of managers; 

-  refusal of access to labour or raw materials; 

-  excessive or arbitrary taxation. 

There are authorities that assimilate creeping expropriation with the first three categories of 

takings. 

D) Regulatory takings are those takings of property that fall within the police power of a state. It 

may also arise from state measures like measures to regulate the environment, health, morals, 

culture or economy of a host country. 

To day, creeping expropriation and regulatory taking present new and difficult legal issues. In general, a 

taking by a host country destroys the ownership rights of an investor in its tangible or intangible assets.220

Taking of a foreign property by a state is prima facie lawful. However, taking of property is conditional 

and the following requirements must be fulfilled.

 

Is it not possible to take investment property by a state? 

221

 It must be made for public purpose; 

 

According to customary international law, taking of investment property must fulfil the following 

requirements: 

 There should be no discrimination; 

 The taking must be accompanied by payment of compensation; 

 There must be due process; 

1. Public purpose  

We do not find universally accepted definition of public purpose. Usually, a host states 

determination of what is in its public interest is accepted so long as it has a reasonable foundation. 

Where a taking is made by way of reprisal against the act of a home state of foreign nation, it is 

considered illegal on the ground that it lacks public interest. 

Under Ethiopian law, public purpose is defined as  

the use of land defined as such by the decision of the appropriate body in conformity 

with the urban structure plan or development plan in order to ensure the interest of the 
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peoples to acquire direct or indirect benefits from the use of the land and to 

consolidate sustainable socio-economic development222

2. Non-discrimination 

Taking of property should be free of discrimination on the basis of national or ethnic origin. Any 

arbitrary action or any action without legitimate justification is considered to be contrary to the 

principle of non-discrimination. The principle requires that government measures, procedures and 

practices be non-discriminatory even in the treatment of members of the same group of aliens.

 

223

3. Compensation For a taking to be legal, there must be compensation. What should be the standard 

of compensation? This could be the issue of dispute. Communist states historically argued that 

there must be no compensation since private property is not allowed. However, this stand is now 

changed. For example, China recognized payment of compensation by treaties. Capital exporting 

states argue that the Hull standard of prompt, adequate and effective compensation should be met. 

The standard requires that payment of full market value as compensation speedily and in 

convertible currency. Some developing countries, on the other hand, argue that “appropriate 

compensation” be made to the investor. However, this standard is criticized for being vague. 

Developing countries argue that a Hull standard is very high to comply and it may deter a state 

not to take an investment property in the interest of economic development. Thus, they opt to 

appropriate compensation which is based on equitable principles as a guide in assessing 

compensation rather than a hard and fast rule relating to market value. Though, we do not have a 

standard definition of appropriate compensation, it requires the a consideration of past practices, 

the depletion of natural resources, possible lack of foreign exchange and other factors like 

environmental damage. Another method of valuation adopted in treaties is the book value method 

of evaluation. Thus, it may take the net book value (depreciated assets value) or the updated book 

value (also referred to as the adjusted book value, which takes into account the inflation. The tax 

value of the assets may also be taken alternatively. In general, “ the Hull formula” suggests a 

fuller, more  satisfactory to the investor type compensation, while the “appropriate compensation” 

formula suggests that additional concrete  (historical or other) considerations may be taken into 

account which will result in a lower final payment.”
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An appropriate compensation may be defined as “compensation calculated on the basis of 

recognized principles of valuation”225

4. Due Process Requirement 

 

     Which standard is adopted under the Ethiopia Investment law? 

 

 

The compensation due to a foreign investor should be assessed by an independent host country 

tribunal. This is recognized in bilateral and some regional agreements. Thus, it is important to 

provide for the mechanisms of the assessment of the compensation by law. The due process 

requirement may be met by other kinds of regular administrative procedures other than courts of 

law. However, there is uncertainty as to the interpretation of the term “due process” in 

international law.226

3.3) ONEROUS CONTRACTS 

 

What are the mechanisms given in the  Ethiopian law to guarantee the due process requirement? 

 

What do you understand by onerous contracts? 

There could be a situation whereby the contracts become too onerous to perform because of subsequent 

events. This means that the obligations undertaken by the party may become too heavy to perform: they 

may be more than that stipulated and intended by the parties. This is a risk to foreign investment but why? 

Where performing such contracts become too onerous, states will seek to reduce the loss that they could 

suffer by interfering legislatively with the contract. For example, in Settebello V. Banco Totta Acores a 

state-owned shipyard in Portugal had made a contract to build a large oil tanker. The agreement provided 

penalties for late performance. The shipyard was unable to perform the contract in due time. The penalty 

provided was huge, and it became onerous to the shipyard. Then, the government of Portugal intervened 

through legislation and altered the penalty provisions of the contract.227
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3.4) ECONOMIC RISKS IN INVESTMENT 

 

There are economic risks in investment. Potential risks for the home economy includes export of gabs, 

hollowing out and balance of payments problems. TNCs may decide to relocate the most attractive jobs to 

other countries if the home country does not provide competitive conditions for production.228

Hollowing out-verb-to make a hole in something by removing part of it. Balance of payments (n)(sing)- 

the difference between the amount a country pays for imports and the amount it receives for exports in a 

particular period of time.

 

229

Thus, it is essential to ensure that competitive economic conditions are beneficiary from FDI. In addition, 

TNCs may move productions if they find national economic policies are not conducive to their 

investment.

  

 

230

Countries may use various options to address the economic risks of foreign direct investment. First, 

countries may use policies to neutralize or alleviate the potential negative effects of the investment. For 

example, FDI aimed at seeking out lower- cost locations which have negative effects on domestic 

unskilled labour of middle income developing countries. According to the UN, in Turkey and the 

Republic of Korea, the search for lower production costs has been a motive for overseas investments. In 

this process, low-paid jobs are shifted of share while jobs that require higher skills remain at home. In 

such a case, it is necessary to introduce policies targeting such groups of the society. It is suggested that 

adult education and training programmes, as well as programmes to encourage SME development are 

examples of policy responses to adjust the economy without obstructing the internationalization 

process.

 

What should be done to address these problems? 
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Different measures could be taken to counter the risk of industrial hollowing out. In Korea, for example, 

the Government actively promotes inward FDI, particularly for its high-tech industries so as to balance or 

complement outward FDI by its firms.  

 

Second, special attention is given to supporting domestic industries that produce parts and materials for 

export to Korean firms that have shifted some production abroad. In addition, the Government has made 

concerted efforts to expand and develop future growth industries.232

Less developing counties fear economic dominance by stronger nations if foreign investors are allowed to 

possess assets in the home states.

 

 

233 The economic environment consists of forces that influence market 

operations, the over all economic activity, interest rates, currency fluctuations, wages, technology change, 

and government policies. 234

Trans national Corporations (TNCs) affect business, labour markets, tax bases, politics and the fiscal 

affairs of the home state. There is no much discussion and code development with respect to economic 

impacts of TNCs all over the world.
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SUMMARY 

 

We have seen that investment can not be free from risks. We have dealt with  political risks, taking of 

investment property onerous contracts and economic risks in investment. A political risk is a risk of loss 

of capital and income of investment due to government policy of the host country. Strike or civil strife or 

industrial dispute is an indication of political instability which will result in loss of working days and thus 

has a direct impact upon investment. 



 

We have seen that communist ideology is opposed private capital and private means of production which 

is not conducive to private investment. Nationalistic sentiments may be threats to investment where 

investors prosper while the host country’s economy deteriorates. So, politicians could change the 

government and nationalize foreign investment. We have also seen that changes in the industry patterns 

may be a threat to investment. Thus, concession agreements in the oil industry have been replaced by 

governments of the country where the oil is extracted. Regime change is the other political risk we have 

discussed because the incoming government may wish to change investment contracts made with the 

previous government. Thus, having a democratic government may be professed as a solution to this 

problem. War and conflict are also political risks since they need to sacrifice resources. War and conflict 

may destroy the image of peace, security and stability of the country and erodes the confidence of 

potential foreign investors. 

 

Taking of property by the state through legislative or administrative measures is the other risk to 

investment. Such a risk includes unreasonable interference where the investor will not be able to use, 

enjoy and dispose of the property.  

 

Nationalization is a direct taking while indirect taking includes large-scale taking of land by the state, 

specific takings which focus on a dominant industry, creeping expropriation is a slow and incremental 

encroachment to the ownership rights of a foreign investor that diminishes the value of its investment. An 

indirect taking also includes measures to regulate the environment, health, morals, culture or economy of 

the host country. 

 

We have also discussed that onerous contracts may be taken as an investment risk because the 

government may interfere through legislation where the investment contract is too heavy to perform. 

 

Export gaps, hollowing out and balance of payment problems are economic risks in investment. Trans-

national corporations may relocate the most attractive jobs to other countries if the home country does not 

provide competitive condition for production. Some of the activities may hollow out, and some part of an 



industry may be removed. The country may also face a problem of balance of payments where the 

imports are more than the  amount received by foreign currency in a particular period of time. 

 

Review Questions 

I) Write TRUE if the statement is correct and FALSE if it is in correct. 

________ 1) The problem of balance of payments is an economic risk in investment. 

________ 2) The history of investment has witnessed that host country will not change the investment 

agreements notwithstanding that it is onerous to perform. 

________ 3) Once industrial hollowing out exists in an economy, it is not possible to remedy it. 

________ 4) The host country is not duty- bound to justify the existence of public purpose to expropriate 

investment property. 

________ 5) Today, nationalization is a risk to investment which is prevalent in most host countries.  

________ 6) War requires all the resources of the host state that would have been used to implement 

approved investment projects. 

________ 7) The incoming government might not change investment contracts made with the previous 

government where both the former and the incoming governments are democratic ones.  

_________ 8) Communist ideology was taken as a risk to private investment because it opposed private 

property. 

_________ 9) A risk of loss of capital and income of investment as a result of policy choices of the host 

government is called economic risk.  

________ 10) Externalities that would affect the investment are called investment risks negatively. 

II) Choose the best answer 

________ 1) A risk that results from the political conditions of a host country is known as: 

A) taking of investment property      B) political risk 

C) economic risk                               D) all 



________ 2) Religious fundamentalism that resulted in the 1981 Iranian revolution is  

A) ideological risk             B) economic risk 

C) nationalism                   D) none 

________ 3) Taking of investment property may be categorized into 

A) direct and outright                         B) direct and regulatory takings 

C) specific and large- scale takings    D) direct and indirect takings 

_________ 4) Which of the following is not a requirement for expropriation of investment property? 

A) Undue process              B) compensation  

C) non-discrimination       D) public purpose 

________ 5) Which of the following is not an economic risk to investment? 

A) Hollowing out                               B) onerous contracts 

C) balance of payment problems       D) export gaps 
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UNIT FOUR: INTERNATIONAL LAW ON FOREIGN INVESTMENT 

 



UNIT OBJECTIVES 

 

After completing this unit, the student should be able to: 

♦ Analyze international norms on multilateral corporations; 

♦ Discuss the World Bank guidelines on foreign investment; 

♦ Analyze trade related investment measures; 

♦ Appreciate the reasons for bilateral investment treaties; 

♦ Analyse the features of bilateral investment treaties; 

♦ Identify bilateral Investment Treaties Concluded by Ethiopia 

 

INTRODUCTION 

 

Bilateral investment treaties are a relatively new phenomenon. The first bilateral investment treaty was 

the one concluded between German and Pakistan in 1959. Gradually, the number of bilateral treaties 

increased and by the end of 1988, 308 treaties were concluded. According to UNCTAD 1,160 bilateral 

investment treaties were concluded during and up to 1996. What is more, 2,096 BITs were signed by 174 

countries by the end of 2001. 45 percent of these treaties were concluded between developing countries, 

and 31 percent were concluded between developed and developing countries.236
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In this unit, we will deal with the reasons for bilateral investment treaties. Then we shall discuss the 

feature of bilateral investment treaties. We will also analyse some of the investment treaties concluded by 

Ethiopia. Then we will summarise important points and look at some questions which will help you to 

test your progress in learning  the content of the unit. 

 



4.1. SOURCES OF INTERNATIONAL LAW ON FOREIGN 

INVESTMENT 

 

According to Article 38(2) of the statute of the International Court of Justice (ICJ), treaties, customs, 

general principles of law, judicial decisions and writings of scholars are sources of international law. 

  

4.1.1. TREATIES 

 

Multilateral treaties evidence an acceptance of a principle as international law by the parties to the treaty. 

Therefore, multilateral treaties are sources of international law. However, there are no relevant treaties 

that furnish a comprehensive code of law on foreign investment. There was an attempt made by the Abs- 

Shawcross convention to formulate a code on foreign investment. It was not accepted by states. It sought 

to state principles which were entirely favourable to capital-exporting states.237

On the other hand, bilateral treaties vary in many respects, and it would be hard to accept them as a source 

of international law because they may not create a general law. However, others argue that they create a 

customary international law.

  

 

Recently, there is an increasing activity on making bilateral investment treaties. These bilateral treaties 

provide certain more comprehensive statements of treatment which will be accorded to investment by the 

parties. The same rule could be repeated in a number of similar treaties among different nations, and such 

repetition could create international law on foreign investment. 

 

238
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 In general, bilateral treaties are sources of international law on foreign 

investment. 

 

 



 

4.1.2. CUSTOM 

 

A widespread custom expresses an opinio juries within the international community, and it is a source of 

international law since the principle involved in the custom is obligatory. For example, it is a general rule 

of custom to pay compensation where foreign property is nationalized or expropriated.239

There is a view that principles contained in the General Assembly resolutions constitute “instant 

customary law” in that they are evidence of opinio juries of the international community. On the contrary, 

there is a tendency to dismiss the norms that are incorporated in those resolutions as “soft” law or as lex 

ferenda. It is argued that they are only expressions as to what the law ought to be in the future.

 

 

240

The General Assembly resolutions accepted the state sovereignty since the birth of a system of state based 

on territorial sovereignty. Thus, the state’s sovereign power to control  events political, economic or 

otherwise in its territory is recognized according to this principle. Consequently, one can argue that the 

resolutions of the General Assembly establish an economic sovereignty of states that is applicable to 

foreign investment.

 

 

241

4.1.3. GENERAL PRINCIPLES OF LAW 

 

 

 

General principles of law are recognized as a source of law in general, and investment law in particular. 

However, authorities accepted general principles of law only on a limited manner. On the other hand, 

many others argue that general principles of law is a source of international law on foreign investment. 

For example, the payment of full compensation where investment is expropriated is based on the general 
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principle of law on unjust enrichment. In addition, notions of equity are also applicable as a general 

principle.242

Arbitration tribunals apply the general principles with regard to investment contracts. The general rules 

that are used by tribunals have a role in shaping rules in the area of foreign investment protection. 

However, the tribunals are accused of tending to favour investment protection rather than promoting the 

interests of host states (developing states).

  

 

243

Thus, the international arbitral tribunals are required to apply rules that protect investment as well as 

recognize the interest of developing states. Another example in the application of general law principles is 

the principle of sanctity of contracts. According to this norm, a state cannot change a foreign investment 

contract unilaterally.

 

 

244

What is more, an investment contract may be changed. Thus, where public interest requires, investment 

contracts may be changed unilaterally, and this is an accepted general principle of international law on 

foreign investment.

 However, it is essential to remember the freedom of contract. 

 

245

We have seen that general principle of law is a source on foreign investment. However, general principles 

of law are weak norms. “They cannot resist norms proceeding from sources which rely on consensual 

processes among states”.

 

 

246

4.1.4. JUDICIAL DECISIONS 
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Judicial decisions are a source of international law. For example, the decisions of International Court of 

Justice (ICJ) have had an immense influence on the shaping of the principles of international law. Arbitral 

awards are also decisions made on disputes arising from foreign investment transactions. Thus, the 

decisions could be used as a source of international law on foreign investment. Such awards are made 

unilaterally, and their role is diminished. In addition, there is a view that awards will have limited 

procedural value because the tribunal is set only to settle the dispute between two parties. Further, the 

decision is made with a view to solving specific types of problems arising between the parties. Thus, there 

is an argument that such a decision cannot be used as a source of international law.247

However, it is important to note that the decisions will have influence on foreign investment protection. 

The arbitrators/ judges will use literature that could also apply to other similar types of disputes.

 

 

248

4.1.5. WRITINGS OF PUBLICISTS 

 

Therefore, decisions are used as sources of international law on foreign investment, but they are taken as 

subsidiary sources. 

 

 

Like decisions, writings of highly qualified publicists are a subsidiary source of international law. There 

was a tendency to accept only writings of “civilized nations”. This could be unfair. However, the problem 

is that the writers from the host states tend to naturally favour the interest of the host states while scholars 

of capital exporting states tend to favour their states. Hence, opposing views could be expressed on the 

same point. Thus, whose writing should be accepted?  

 

In general, objectivity cannot be expected of writers. Since there is no impartiality among writers, the 

value of their writings as a source of international law on foreign investment would be reduced. 

Furthermore, some argue that writings could not be regarded as a source of international law.249
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Should we disregard the writings of scholars? Alternatively, should we accept the writings of scholars 

capital exporting countries, or the writings scholars from the host states? 

 

 

 

4.2. INTRERNATIONAL NORMS ON MULTINATIONAL 

CORPORATIONS 

 

Since the Second World War, tremendous efforts have been made to come up with a code of conduct that 

regulates the conduct of foreign investment. Accordingly, the charter of the International Trade 

organization (ITO), signed at Havana on March 24, 1948 incorporates provisions with regard to foreign 

investment.  

 

The developing countries have sought to influence United Nations bodies which they control to formulate 

rules of conduct for multinational corporations. Their efforts are associated with the move to bring about 

a New International Economic Order (NIEO). This concern was accepted, and at the international level, 

the concern was manifested by the call for the study of the role of multinational corporations in the 

international economy by the United Nations. A group of eminent persons were asked to study the 

problem (in 1972) by the Economic and Social Council of the United Nations. After conducting a study 

the group reported (in 1974) that “certain practices and effects of transnational corporations had given rise 

to a widespread concern and anxiety in many quarters and a strong feeling has emerged that the present 

modus vivendi should be reviewed at the international level.”250

 

  

 

An outcome of the report was the effort initiated by the developing counties to draft a code of conduct for 

multinational corporations. However, developed states disagreed with the drafts made by developing 

countries, and the socialist bloc had its own draft. There have been several revisions of the draft.  
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With in the fourteen years that have passed since the initiation of the efforts at the making of the code of 

conduct, the ambivalence of the developed states towards the code has shifted to one of qualified. 

Developed states have become recipient of foreign investment. Thus, they anticipate problems in 

controlling the activities of multinational corporations. Consequently, the United States required reference 

to the relevance principles of customary international law in the field. The preference of the developed 

states is for a “balanced code” which would incorporate rights and duties of the multinational 

corporations251
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and the host states.  

 

The UNCTC Draft Code 

 

The objective of the code is to “maximize the contributions of transnational corporations to economic 

development and growth and to minimize the   negative effects of the activities of these corporations. 

Nonetheless, this is against the classical economic theory. 

The code addresses both private and public /state/ corporations. In addition, it includes mixed, comprising 

entities in two or more countries, regardless of the legal form and fields of activity of these entities.  

 

Respect for National Sovereignty 

 

One of the problems was that concerning the power to control the corporations or investors in the host 

state. To address this problem, Art. 7 of the Code states that “transnational corporations shall respect the 

national sovereignty of the countries in which they operate and the right of each state to exercise its 

permanent sovereignty over its natural wealth and resources” This would enable the host state to control 

multinational corporations. Thus, the transnational corporation shall not act contrary to the economic 

objectives of the host state. On the other hand, the host state is duty bound to fulfil in good faith the 

international obligations that it had undertaken. It includes obligations in multinational and bilateral 

treaties. 

 



Re- negotiation of contracts 

 

The code also created an obligation to renegotiate contracts where the contractual equilibrium that existed 

at the time that a contract was made has been altered by a fundamental change of circumstances.252
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  For 

example, Abebe agreed to construct a bridge on a river. After the contract was concluded, the area where 

the bridge is to be constructed was damaged by a lightening. Thus, the cost of the construction rises very 

much. The State could renegotiate the contract. This is inherent in the right of states to permanent 

sovereignty over natural resources.  

 

Non-interference in domestic affairs – We have seen that states were accusing multinational 

corporations of interfering in their domestic affairs. To solve this, a duty has been imposed on Trans-

national corporations not to interfere in the domestic political activities of the host state or to influence 

their home states to intervene on their behalf in a manner inconsistent with their obligations under the 

charter of the United Nations and the Declaration of Friendly Relations between states. 

 

The interference by the multinational corporation in the politics of host state has been proven dangerous. 

The interference in Chile, for example, resulted in the overthrowing of the government of President 

Allende, who nationalized the copper mines without paying compensation.  

 

It is worth noting that the requirement of non-interference is an established principle of international law. 

It recognizes the internal sovereignty of the state. 

 

Abstention from corrupt practices  

 

What do you think is abstention from corrupt practices?  



The use of bribery by investors to achieve their objectives has also caused general concern. Therefore, it 

is required to curb this problem. The USA passed legislation against the use of bribery by their nationals 

in the conduct of foreign business though the enforcement of the legislation has been eased with the 

increasing realization that the strict enforcement will place American business at a disadvantage. The 

UNCTC, on its part, had prepared a draft code on illicit payments but it was not adopted.  In many legal 

systems, it is recognized that international contracts obtained by bribery are invalid. 

 

Economic and other Controls 

Controls on transfer of technology, restrictive business practices, labour relations, transfer pricing, 

consumer protection and environment protection are controls in investment addressed by the code. 

Disclosure of information 

Similar to the draft code, the duty to make disclosure is now a feature of many foreign investment codes 

that require that foreign investment should enter through joint venture. Many codes mandate that 

feasibility studies of the proposed foreign investment projects should be made.  Such feasibility reports 

should contain full disclosure of material information. 

Treatment of transnational corporations 

The four parts included in the code are: 

a) the recognition of international legal rules and principles relevant to the treatment of 

transnational corporations; 

b) the requirement of compensation for nationalization;  

c) a provision on jurisdiction; and  

d) dispute settlement.    

 

4.3. THE WORLD BANK GUIDELINES ON FOREIGN INVESTMENT 

 

The former code of conduct emphasized the duties of multinational corporations  more than the treatment 

of them by the host state.  Thus, it was not accepted by the international community, particularly by 

developed states. Therefore, resorting to another option was essential. Thus, in September 1992, the 



Development Committee agreed, without reservation, to call attention of the member countries to the 

World Bank guidelines on foreign investment.253

4.4. THE WORLD TRADE ORGANIZATION AND TRADE RELATED 

INVESTMENT MEASURES (TRIMs). 

  

 

What is unfortunate is that the guidelines are non-binding. However, they will be used as arguments to 

support propositions that are advanced in the field. The standards in the guideline “do reflect emerging, 

rather than settled standards under contemporary international law”. The guidelines under which 

developed states have greater voting strength are concerned with the treatment of foreign investors by 

host states.  

 

 

Investment and international trade go hand in hand. Market access through trade can lead to foreign 

investment; this in turn can lead to additional trade. Investment can be for domestic market as well as for 

export. 254  In short, trade and investment are very much interrelated. Despite this, there is no a 

comprehensive multilateral agreement on investment.255

However, a serious effort was made in the 1990,s to negotiate a comprehensive treaty on investment, 

known as the multilateral agreement on investment (MAI). The MAI, which was negotiated by OECD, 

was intended for the transfer to the WTO. The MAI would have removed barriers to investment, provided 

protection against expropriation and instituted a dispute settlement system. However, the MAI 

negotiations failed in the late 1998 and were abandoned. The defeat was related to problems of workers 

and the environment. NGOs from 70 countries opposed it.

 

 

256
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Although investment creates jobs, foreign firms can exert too much influence on or dominate economic 

sectors, especially in developing countries unless they are subject to some controls. Second, there was a 

fear that liberalization of investment would lead to economic crises since foreign investors could pull 

their money out. Thirdly, NGOs argue that multilateral companies will use FDI to exploit workers in low-

wage countries within adequate labour standards. They also argue that investors will threat the 

environment.257

Investment- related measures are addressed in a general manner under Article III:4 and Article XI:1 of the 

GATT. The TRIMS agreements describe types of trade-related investment measures and add value to the 

GATT/WTO system. It also includes a transition period during which WTO members agreed to phase out 

WTO-inconsistent measures that were notified to the WTO under the TRIMs Argument.

 

 

258

 

  

 

Export requirements – The investor usually is obliged to export a fixed quantity of its total production.  

The investor may be required to earmark certain products for export to certain countries, or to produce 

certain products alone for export. 

The investor is required to make a balance between the export and import since import inputs use scarce 

foreign exchange. This is a trade-balancing requirement.  

 

Local content requirement – The investor is required to use local supplies, raw materials or services as a 

percentage of local value added in its final product. The investor may provide essential services to other 

host country industries or to make use of host country personnel. 

 

Investment incentives – TRIMs also include the use of incentives such as tax holidays, tax ceilings and 

subsidies granted to the investor. Such incentives are intended to raise the profitability of the target firm 

and hence its competitive position.  
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Transfer of Technology Requirements – may take a variety of forms. The host government may 

stipulate the kind of technology to be introduced into the country or require the investor to license the 

technology involved in the investment to locals under a process that will phase.  

 

The opposition to the use of TRIMs  

Their use had the same effect as the use of non-tariff barriers to trade, which were considered to be 

inimical to the principles of a “freer” international trade. They were also considered to be inconsistent 

with the aim of the GATT, which is to promote undistorted competition in the international trade. 

 

The term “trade- related investment measures” (TRIMs) is not defined in the Agreement. It “provides that 

such trade-related investment measures are subject to the disciplines of GATT Article III (national 

treatment on internal taxation and regulation) and GATT Article XI (general elimination of quantitative 

restriction)”.259

• Export requirements;   

  

TRIMs are defined as some investment measures that are “intended to promote trade policy objectives”. 

They are aimed at enhancing the international trading objectives of the user countries. 

 

Forms: Trade Related Investment Measures may take the following forms: 

• product-mandating requirements;  

• local content requirements;  

• trade-balancing requirements, and  

• incentives. 

We have seen that the UN conference held in Havana was the first attempt to create International Trade 

Organization (ITO). 

The charter of economic rights and duties to states reasserted the right of all states to regulate, supervise, 

expropriate and nationalize foreign investment. 
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This was the achievement of developing countries. In attempting to attract investment as well as ensure 

that foreign investment promotes national development, host countries have resorted to the use of Trade-

related Investment Measures (TRIMs). 

- -TRIMs are national policy measures of host countries. 

- They are concerned with investment regulation,  They affect the problem of multi national 

Enterprises (MNE). However, TRIMs were not free from contestation 

 

4.5. BILATERAL INVESTMENT TREATIES (BITs)  

 

The trend shows that concluding bilateral investment treaties is increasing. Accordingly, 2,608 

agreements and 44 new bilateral investment treaties were signed in 2007.60% of the bilateral investment 

treaties were concluded by developing countries.260

4.5.1 REASONS FOR BILATERAL INVESTMENT TREATIES 

 

 

 

As we discussed earlier, there were several unsuccessful attempts at multilateral investment treaties on 

foreign investment protection because the developing countries and developed ones do not agree on issues 

of sovereignty, exploitation of natural resources and internal economic policies. 

 

The developing states have been striving to bring about a New International Economic Order (NIEO), one 

facet of which is national control over investment and make a multilateral treaty which strikes a balance 

between the principle of national and the developed ones. 

 

Bilateral treaties, on the other hand, are different from multilateral treaties in that they are made on an ad 

hoc basis and their ability to give rise to general principles of international law is remote. Besides, such 
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treaties could be negotiated in such a manner as to suit the mutual interests of the parties, where as a 

multilateral treaty cannot. 

However, it is worth noting that an absence of a consensus to create multilaterally acceptable norms on 

international investment necessitates bilateral solutions. Realizing the confused state of international law 

on foreign investment, states entered into such treaties so that they could clarify the rules that they would 

apply in case of any dispute which may arise between them. 

 

The need for rapid development was felt due to the conflicts which were prevalent in the area of foreign 

investment. Hence, states had to resort to the second solution by making bilateral investment treaties to 

ensure that, at least among themselves, there would be definite rules relating to foreign investment. 

 

As a result, former communist states have concluded bilateral treaties since the treaty activity may be to 

dispel perceptions that they are high-risk countries because of past ideological commencements that 

opposed the inflow of foreign investments and the notion of private ownership of property. 

 

However, the  decision to resort to BITs by various countries is not well -developed.  

Often, the same state would accept various standards on areas such as compensation for expropriation, the 

repatriation of profits and the arbitration of disputes that arise. This would show us that we need to go 

further to have common rates that govern foreign investment. 

 

The other problem is that a developing state will seek to concede as little as possible, ensuring that the 

treaty is consistent wish its foreign investment laws and its national interests. In the reconciliation of these 

mutually incompatible aims, making the protection they give to the foreign investors limited. For this 

reason, each treaty must be taken as a bargain that has been struck between the parties depending on their 

relative strengths and mutual dependence. This may also explain why the terms in the treaties differ 

considerable. 

Despite this fact it is claimed  that these treaties boost investor confidence in the host state, and that as a 

result more investment flow takes place. However, this is uncertain claim. 



In reality, attracting foreign investment rather than creating of a legal structure for its protection is 

preferred. 

 

The existence of incompatible objectives between the parties to the treaties, the failure of important states 

to engage in such treaty practice, and the variety of formulations that are included in these treaties make 

them  unsuitable foundations for the making of a customary international law. 

 

4.5.2 FEATURES OF BILATERAL TREATIES  

  

There are similarities among a number of investment treaties concluded by different parties. Let us 

discuss these similarities as follows; 

A. Aims of the treaty- are usually the reciprocal encouragement and protection of investment 

flow between the two states, i.e. the contracting parties. 

B. Property identified They identify the type of property which is protected, and the nature of 

the link of nationality to one of the parties that entitles the foreign investor to the protection of 

the treaty. 

C. Standard of protection- The standard of treatment to be accorded to the foreign investor is 

also indicated in the treaty. 

D. The standard of treatment to be accorded to the foreign investor is stated in an   

            article. 

National treatment-BIT includes national treatment standard. According to this standard, each 

party is duty bound to treat foreign investors no less favourable than that it accords, in like 

circumstances, to its own investors. The treatment may be with regard to the management, 

conduct, operation, expansion etc of investments. To determine the concept of “in like 

circumstances”, we should examine, on a case by case basis, all circumstances of investment 

including the following among others:261

i) its effects on third persons and the local community; 

ii) its cumulative impacts upon jurisdiction. 
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iii) the sector the investor is in; 

iv) the main factors should be taken  together to determine like circumstances. 

 

Fair and Equitable Treatment is the other form of treatment accorded to investors according to 

BITs. Thus, each contracting party will be accorded fair and equitable treatment. 262 

A dispute between the state and an investor may be resolved by negotiations.263 The dispute may be 

submitted to a competent court of the contracting state if the dispute is not settled by negotiation 

within six months. There is an option to submit the dispute to “an ad hoc arbitral tribunal or 

arbitration under the auspices of the International Centre for Settlement of Investment Disputes 

(ICSID)” if both states are members to the 1965 Convention on Settlement of Investments Dispute 

between States and Nationals.264

E. The right of repatriation- The right of repatriation of profit is asserted. 

 We will deal with this issue in some detail in the last unit of this 

material.   

 

F. Compensation- There are statements on the nature of the compensation, if at all, to be 

provided to the foreign investor for loss occurring during wars and civil riots. 

G. Standard of compensation- The standard of compensation in the event of a take-over of the 

foreign investor’s property is identified. 

H. Settlement of disputes- The procedure for the settlement of disputes arising from the 

investment by arbitration is stated. 

The new trend shows that environmental concerns and social issues are also important. 
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BILATERAL INVESTMENT TREATIES CONCLUDED BY ETHIOPIA. 

Ethiopia has concluded a number of BITs  

Example: A proclamation to ratify the agreement on the encouragement and reciprocal protection of 

investments signed between the Great Socialist People’s Libyan Arab Jamahiriya Proc. No 406/2004 was 

signed in Addis Ababa on 27 January 2004. Accordingly, the House of People’s Representatives’ of the 

Federal Democratic Republic of Ethiopia ratified the treaty at its session held on the 15th of June 2004.  

 

Agreement between the Government of the Federal Democratic Republic of Ethiopia and the Government 

of the peoples Republic of China concerning the Encouragement and Reciprocal protection of 

Investments was also concluded. 

1) Aim of the agreement  

The intention is to create favourable conditions for investments (see preamble of the agreement)  

 

Admission of investments  

Most of BITs, provide that admission of investments should be made according to the laws (legislation, 

regulations and or administrative practices) of contracting parties.265

BITs provide for the obligation of the parties to admit foreign investments, to facilitate the transfer of 

proceeds of investments. They also impose a duty to agree to a reasonable mode of settlement of 

dispute arising out of them.

 

Standard of treatment of investment  

266
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2) Protection of Investment267

 

According to the agreement, each contracting party shall encourage investors of the other contracting 

party. Applicable laws are thoset of the contracting party. Thus, Ethiopia is required to apply its laws to 

protect Chinese investors in our country. 

 

 

3) Standard of Treatment268

 

There must be fair and equitable treatment and protection be given to the investor(s). The treatment 

shall not be less favourable than that accorded to any third state. What does that mean? Let us assume 

that the treatment accorded to state A by state B under their bilateral agreement is more favourable than 

what is accorded by state B to state E. Could state E claim favourable treatment at the level  accorded to 

A instead of what is in the  agreement? Or otherwise? 

Nevertheless, one party cannot claim a preferential treatment accorded by the other party on the basis of 

customs union, free trade zones, economic union, etc (Art. 3(3)). This is an exception to the standard of 

most favoured nation treatment. 

 

  

4) Repatriation269

 

The investor has the right to transfer his/her/its investments and returns held in the territory of the 

contracting party. This is a form of guarantee to foreign investment. 

 

 

5) Compensation270
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The host state has the duty to compensate the investor for the loss s/he/it sustains due to war, a state of 

national emergency, insurrection, riot or other similar events where the state takes measures, or 

provides  treatment less than that accorded to investors of a third state. What does that mean? Does it 

mean that the compensation is intended to punish (sanction) the state for its failure to protect? 

 

1) Standard of Compensation 271

 

The contracting state shall neither expropriate the investment, nor nationalize it. The principle is that 

expropriation is not allowed. Exceptionally, however, expropriation may be made. 

 

• to promote the interest of the public; 

• in accordance with the legal procedures of the host state; 

• without discrimination; 

• by effecting compensation to the investor. Further, the compensation at the time of 

expropriation must be effected without unreasonable delay. Furthermore, the compensation 

should be convertible and feely transferable. 

 

2) Dispute settlement procedure272

 

Any dispute arising from investment transactions must be resolved as agreed by the parties.  

Ethiopia has concluded a number of BITs. The agreements incorporate provisions to protect 

environment. This, as we have seen, is a new trend. In addition, BITs address the issue of dispute 

settlement in a well defined and detailed manner. 

 

SUMMARY 
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We have discussed in this unit that the five sources of international law indicated under Article 38(2) of 

the statute of the intentional court of justice are sources of international law on foreign investment.  

Multilateral treaties evidence an acceptance of the principles of international law by the parties to the 

treaty and are considered as source of international law. However, we do not have a binding multilateral 

treaty and thus bilateral investment treaties are used. Bilateral investment treaties may create an 

international law on investment.  

 

A widespread custom expressed in juries within the international community is the second source of 

international law on investment because the principles are obligatory. General principles of law are the 

third source of international investment law. Accordingly, payment of full compensation where 

investment is expropriated is a good example that is based on the general principle of unjust enrichment.  

 

Judicial decisions inducing arbitral awards are the fourth source of international investment law because 

they consist of literature that is relevant to solve the case at hand. Writings of highly qualified publicists 

are the fifth source since they use principles. Judicial decisions and writings of publicists are subsidiary 

sources of international investment law. 

 

We have seen the efforts made to develop international norms on multinational corporations. Thus, 

developing countries, socialist countries and UNCTC have come up with their own respective codes 

(drafts) to regulate the behavior of multinational corporations. However, none of these draft codes were 

not accepted by all the nations of the world and are not binding.  

 

 In 1992, the World Bank introduced guidelines on investment, which were not binding. The guidelines 

incorporated emerging standards under contemporary international law. 

Then, a serious effort was made to introduce  a comprehensive treaty on investment called the multilateral 

agreement on investment (MAI) in 1990’s. MAI was intended to remove barriers to investment, provide 

protection against expropriation and set up a dispute settlement system. 

 



Trade related Investment measures (TRIMs) are also some issues related to investment addressed under 

the general agreement. However, TRIMs were criticized for being inconsistent with the aim of the GATT. 

 

We have also discussed that the trend shows that the number bilateral investment treaties (BITs) has 

increased and are intended to regulate foreign investment BIT, and boost investor confidence in the host 

state to invest. BITs are aimed to encourage investment and protect the investment flow between the 

parties. Ethiopia concluded BITs to promote and attract foreign direct investment and to regulate the 

same. 

 

Review Questions 

I) True /False 

______ 1) Bilateral investment treaties concluded by Ethiopia encourage expropriation of investment 

property. 

______ 2) Today bilateral investment treaties indicate systems of dispute settlement and the procedures. 

_______3)  Bilateral investment treaties came into being since there is no binding multilateral investment 

treaty. 

_______ 4) The 1992 World Bank investment guidelines are binding Ethiopia. 

_______ 5) The code of conduct prepared by the developing states was accepted by the United States of 

America. 

 

II) Answer the following questions 

1. Discuss the reasons for the absence of binding multilateral investment treaties in the world. 

2. Analyze the concept of trade related investment measures. 

3.   What were the reasons behind different codes of conduct? Compare each of them. 
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UNIT FIVE: REGULATING AND ADMINISTRATION OF INVESTMENT 

IN ETHIOPIA 

 

UNIT OBJECTIVES 

 

After completing this unit, students should be able to: 

♦ define regulation; 

♦ analyse the principles of good regulations; 

♦ rationalise the need to regulate foreign investment; 

♦ discuss the role of the Ethiopian government in controlling, supervising and regulating 

investment; 

♦ analyse the applicability of the rules of investment in Ethiopia. 

 



INTRODUCTION 

 

In Unit Three, we discussed the international efforts made to regulate the conduct of transnational 

corporations in the area of investment. In this unit, we will be discuss the issue of regulating investment 

by the host states (national regulation).  

 

Investors are traders, who may be individuals or those organized in the form of a business organization. 

Thus, as traders relevant laws regulating trade are applicable to them. In this unit, we will discuss the 

nature and definition of regulation in general, and the regulation of investment in particular. Regulation of 

investment must be based on the principles of good regulation. In other words, there must be a good 

regulation of investment, and therefore, we will consider this point under the second topic. 

 

Why we need to regulate investment? This is an important inquiry which will be addressed under the third 

topic of this unit. Further, we will discuss the issue with regard to regulation of investment in Ethiopia. 

Under this topic we will consider the constitutional frame work of investment and our economic policy. 

In addition, we will discuss the areas that are reserved for domestic investors, Ethiopian nationals, and our 

government. Next, we will consider the restrictions imposed upon foreign direct investment. The section 

is also devoted to the procedures of investment permit in addition to issuance of business licence. We 

have questions on each topic. Finally, we have included review questions after summarizing essential 

points considered under this unit. 

 

5.1) DEFINITION AND NATURE OF REGULATION 

 

What do we mean by regulation? Regulation is a normative standard that should be obeyed, and a violator 

must be forced to comply where there is non-compliance. Investment regulation may be defined as 

control of the government on investment. 273
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 There are three types of regulation: market regulation; 

industry regulation; and government regulation. Each type of regulation has its own advantages and 



drawbacks. A market regulation is aimed at guaranteeing efficiency, flexibility, and low costs. However, 

market regulation provides uncertainty and instability for participants, notwithstanding that they are 

producers, employees, or consumers. Thus, market regulation has a drawback of instability and 

uncertainty because it is the market which leads the sector.  

 

Industry regulation may be cooperative or imposed by dominant enterprises. Industrial regulation has the 

advantage to eliminate the instability for both the business organizations and the employee. However, this 

could be achieved at the cost higher than necessary profits and inefficient allocations of a product. On top 

of that, there is no guarantee that the products’ quality will be kept high. 

 

Governmental regulation aims at fairness, non-discrimination, consumer protection and quality 

maintenance. The problem with government regulation is that it may be inflexible in guaranteeing 

efficient allocation. There should be governmental machineries that are necessary to provide regulation 

and to monitor compliance with appropriate budgetary allocation to run them.  Thus, it is necessary to 

have qualified personnel in sufficient number to make governmental regulation effectively functional. 

These personnel must be salaried; they need on the job trainings and so on. The industry being regulated 

also needs to set up personnel and procedures to guarantee compliance with government regulation, 

which involves additional costs. Therefore, government regulation is costly.274

Governments and regulators need to ensure stable and competitive markets for services and goods, and 

conducive atmosphere for companies to be successful and reputable in the business. Failure of companies, 

particularly, as a result of fraud or mismanagement would damage the trust of the market as a whole and 

has a negative impact upon the confidence of people in general, and the  growth and economic stability of 

a nation. Therefore, there has been a growing need to regulate business by governments and regulators to 

 

 

Nowadays there is a need to regulate business due to failure of various businesses as a result of 

incompetent management, or fraud or a mixture of both or any other reason. Thus, it is essential to 

regulate the business in general and the investment in particular. Why do we need to regulate investment? 
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establish formal standards and rules for traders to abide by and thus to protect consumers.275

The quality of government policies and institutions is a determining factor in ensuring sustainable 

development gains from investment. Policy making may be aimed at short term gains rather than long-

term development objectives in developing countries. The distribution and use of host countries share on 

revenue maybe determined with little attention to development considerations. In general, these factors 

underscore the importance of developing a legal system based on the rule of law as well as an intuitional 

environment in which enterprises have incentives to invest in productive activities.

 Investment, 

as a business, cannot be an exception to such regulation and supervision.   

 

Concerning this the Commercial Code of Ethiopia of the 1960 in its preface provides that “…We have 

directed that in the expansion and consolidation of our commercial laws, great attention should be given 

to the control of all trading, …” which shows that regulation of traders in general is needed to control 

their activities.  

 

Governance system 

 

276

According to Proclamation No. 280/2002, the system of administration of investment should be 

transparent and efficient.

 

  

277  Therefore, the main purpose of regulating investment is to ensure 

transparency and efficiency in the investment administration. In general, the need for governments to 

control, regulate or participate in investment springs in part from political philosophy, and in part from 

economic necessity. We may also find a mixture of both types of reasons for regulating investment.278

In general, a regulation that fosters investment and free market competition is said to be a good regulation 

 In 

this unit, we will discuss issues related to investment regulation. 

 

                                                             
275 Ibid 
276 Robert Pretchard (Editor), Economic Development, Foreign Investment and the Law: Issues of Private 
Sector Involvement, Foreign Investment and the Rule of Law in New Era, 1996, p. 
277 Proclamation No 280/2002, preamble 3rd paragraph 
278 K. G. Friedmann, Legal Aspects of Foreign Investment, 1959,p. 750 



 

Questions  

 

1) What do we mean by regulation? 

2) Explain the concept of market regulation. 

3) Do you believe that governmental regulation helps to achieve fairness and maintain quality? 

Reason out. 

4) Discuss, how industry regulations are imposed by cooperative. 

5) Discuss the necessary conditions that must be fulfilled to implement governmental regulation 

properly.  

 

 

 

5.2) PRINCIPLES OF GOOD REGULATION 

 

In regulating investment, it is imperative to focus on how to constructively harness the innovative power 

and motivating business enterprises so that they could meet the needs of society without weakening the 

unique characteristics of a free society.279

According to study by the World Bank, a country that wishes its economy to perform well should take the 

following five steps.

  

280

A) Simplify and deregulate in competitive markets- The regulation should be based on the 

principle of competition, and it should be simple. In addition, it is required to be deregulated so as 

to give the responsibility to the investors. 

 

B) Focus on enhancing property rights- Business in general, and investment in particular, requires 

the rights of property of the persons to be protected and enhanced. In other words, the law of 

investment must enhance the right of property so that potential investors could invest safely. 
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C) Expand the use of technology- For an investment to be effective in bringing development to a 

country it must use recent technology. Therefore, the regulation should ensure this. 

D) Reduce court involvement in business matters-Settlement of disputes in court may develop a 

sense of hostility between the parties. To avoid such unwarranted relationship, the regulation of 

investment is required to reduce the involvement of courts. 

E) Make reform a continuous process- Once a regulation is made, it must be reformed so as to fit 

to the new changes to investment. 

In the UK, the following are recognized as principles of good regulation.281

1. Efficiency is a principle of good regulation. Discuss. 

 

A) Using resources most efficiently and economically; 

B) Being proportionate, This means the role and actions of the regulator must be proportional to the 

significance of the issues and risks under consideration. By the principle of proportionality, minor 

issues should be given less attention while major issues significant attention; 

C) Responsibility of firms’ own management. The company management should take responsibility for 

running the business in a proper manner and maintain adequate financial resources. Here, it is 

emphasized that it is not the role of the regulator to run companies; it is the responsibility of the 

company management to take responsibility for complying with the rules and guidance that are 

established by the regulator in the most appropriate manner. 

D) Competition- The market needs competition among investors, and the regulation should foster that. 

E) Facilitating innovation- The regulations and standards should facilitate innovation of investors in 

their activities.  

Questions 

2. A good regulation facilitates innovation. Comment. 

3. Explain why competition is considered as a principle of good regulation. 

 

5.3) THE NEED TO REGULATE INVESTMENT 
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Foreign investment often appears to be both real and psychological infringement on sovereignty. There 

are special concerns that the foreign firm will operate without adequate consultation or to the detriment of 

local interests in such areas as labour policy or willingness to create export revenues for the host nation. 

 

At the same time, foreign investment is often seen as a way of bringing technology and employment. 

Thus nations have a variety of laws dealing with foreign investment. Some seek to attract foreign 

investment through tax holidays and special privileges. Some others seek to regulate it. They may control 

the areas of investment, for example, in order to keep foreign investment out of sensitive areas like 

telecommunications or the media; they may control the terms of investment, by restricting rates at which 

profit may be expropriated; or they may protect specific local concerns for instance those the deal with  

labour. 

States need to maintain effective control over their economic environment.282 Investment is an economic 

activity and, therefore, the government should regulate it. Thus, the right of a state to control entry of 

foreign investment flows from sovereignty is unlimited. Hence, entry of any foreign investment can be 

excluded by a state. However, once an alien enters a state, both s/he and his/her property are subject to the 

law of the host state. This stems from the fact that the foreign investor had voluntarily subjected 

him/herself to the regime of the host state by making entry into it. 283

Therefore, conditions could be attached to the entry of a foreign investor into a host state. Conditions 

could also be attached to the manner in which s/he operates his/her business. The proposition applies 

equally to a foreign corporation which makes the investment. The draft code of conduct on 

transnational corporations states a similar proposition in the following terms:

 But, this does not mean that 

international law on foreign investment is excluded: it is also applicable. 

 

284

            States have the right to regulate the entry and establishment of transnational 

corporations including determining the role such corporations may play in economic 
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and social development and prohibiting or limiting the extent of their presence in 

specific sectors. 

 

In short, states have the power to control foreign investment in their jurisdictions. This is a universally 

recognized rule. The conflict between the liberal idea of free flow of investment with the notion of 

sovereign rights to control the entry of investment is evident, however. Powerful states which see benefits 

in maintaining the stance of economic liberalism, have not been able to adhere to such liberal ideas in 

their own policies. Economic liberalism has remained an ideal whereas the prerogative power of the 

sovereign state to exclude aliens or to impose condition on their entry is an accepted principle of the 

law.285

On the basis of the principle that conditions may be imposed upon alien entry, the whole process of 

foreign investment under the host country jurisdiction may be controlled by the host state’s laws. The law 

of the host state may specify the legal vehicle through which the foreign investment should be made; the 

nature of the capital resources that should be brought from outside the state; the planning and 

environmental controls that the manufacturing plant should be subject to; the circumstances of the 

termination of the foreign investment; and other similar matters. While regulating the entry of foreign 

investment, a state may also seek to attract foreign investment into its territory by holding out incentives 

attractive to such investors. Generally, such legislation takes the form of a code or a single piece of 

legislation which states all the pertinent rules relating to the making of a foreign investment in a state. 

Besides facilitating the promotional purposes behind such codes, the existence of a single code enables 

the foreign investor to acquaint him/herself with the laws on foreign investment of a state more easily.

  

 

286

What is the purpose of domestic laws in regulating investment? The objective of the domestic laws 

regulating both the entry as well as the operation of foreign investment in the host country is to enlarge 

the scope for domestic control. As a result, the role, if any, which international law plays in the process of 

foreign investment is restricted. It is worth noting that the techniques and the degree of control adopted in 

such legislation may differ. Nevertheless, they all aim to subject the process of foreign investment to the 

administrative control of the host state. In some legislation, the vehicle through which foreign investment 
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could make entry is identified. The host state seeks to increase its leverage over the foreign investment by 

limiting entry through devices over which control could be more easily exercised. Thus, the foreign 

investment laws could indicate that entry could be made only through a joint venture with a local partner 

and specify the type of shareholding that the foreign party could have. In many instances, the joint 

venture could be made only with a state entity, thus ensuring that the government policy in a particular 

industry is given expression at every stage of the venture in which the foreigner participates.287

There are some emerging patterns with respect to regulating foreign investment. A United Nations report 

described the trends relating to foreign investment legislation in developing countries in the following 

term:

 

    

288

We can observe that the developing countries are getting stronger in regulating the inflow of foreign 

investment through laws. Thus, they could regulate the entry by screening and registering. Further, they 

could identify sectors in which foreigners may invest. The form of investment in terms of whether to 

 

 

In the early 1970s, fortified by their strengthened bargaining position as the centres of 

economic growth and as recipients of investments by transnational corporations in the 

developing world, most of these countries introduced rigorous regimes for foreign investment 

and technology. The basic objective of such regimes was not to discourage or diminish the 

flow of foreign resources but to regulate them. These regulations provided, inter alia, for the 

screening and registration of foreign investment; the prohibition or restriction of foreign 

participation in specified sectors; the control of take-overs; the restriction of foreign capital 

to minority holdings in certain sectors; specific regulation of technology agreements; the 

prohibition of restrictive business practice; and performance requirements for subsidiaries of 

transnational corporations, such requirements relating to exports and integration with the 

domestic economy. However, since the mid-1970s, many of these countries have initiated 

policies and strategies that depart in certain significant respects from these early regimes. 

These new policies on the whole portray a more flexible and pragmatic approach aimed at 

facilitating and speeding up foreign investment inflows. 

 

                                                             
287 Ibid, p. 89 
288 Ibid, p. 91 



invest with local investors, government or by themselves. Recently, they adopted pragmatic approach 

with the intention of encouraging the inflow of foreign investment. Hence, foreign investment comes to 

be made not only based on a contract of investment as in the past but also on the basis of licenses granted 

by the regulatory body. The process of entry ceases to be a private law measure alone and assumes 

features of public law.289

 

 

 

Furthermore, since the early 1980s we have witnessed widespread a tendency towards liberalization of 

national laws and regulations relating to foreign investment, especially in developing and transition 

countries. In many cases, this liberalization of foreign investment policies and regulations has been part of 

broader market-oriented reforms of economic policy and corresponds with trade liberalization, 

deregulation and privatization. 

 

The recent trend to formulate more open investment policies has been particularly evident in the removal 

or relaxation of regulatory barriers to the entry of Foreign Direct Investment (FDI). Screening procedures 

involving prior authorization have been eliminated or reduced in scope. Closely related is the 

liberalization of sectoral restrictions on the entry of foreign investment and of limitations regarding 

foreign shareholding in local companies.  There has also been a shift away from the imposition of 

performance requirements and a liberalization of regulations concerning the transfer of funds. In addition, 

there has been increasing acceptance of standards of non-discriminatory treatment of foreign investors 

and of international standards on matters such as compensation in case of expropriation. Finally, 

international arbitration mechanisms for the settlement of disputes between foreign investors and host 

states have gained widespread acceptance. 

 

At the same time, there are several qualifications to the liberalization trend. First, the trend has not been 

homogeneous and significant differences between foreign investment regimes persist. Second, virtually 

all countries maintain some restrictions, often of a sectoral nature, on the entry of foreign investment. In 

this connection, an issue that has attracted attention is the existence of reciprocity requirements with 

regard to the entry and treatment of foreign investment. 
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The liberalization of national laws and regulations has been accompanied by a rapid proliferation of 

intergovernmental arrangements dealing with foreign investment issues at the bilateral, regional and 

plurilateral levels. Unilateral liberalization of national legal frameworks has not been found sufficient, 

and states around the world have increasingly recognized the crucial importance of international 

commitment to securing a stable and predictable legal environment for FDI. 

 

In Ethiopia, foreign investment is regulated by legislation. In Ethiopia, the investment legislation has been 

amended now and then to incorporate changes at the international arena and to tune the laws in line with 

the concept of liberal economy. Today, Proclamation No 280/2002, Investment Proclamation, as amended 

by Proclamation No 375/2003, Investment (Amendment) Proclamation, is intended to regulate investment 

in general, which include foreign investment. To apply this parent legislation, Council of Ministers 

Regulations No 84/2003, Regulations on Investment incentives and Investment Areas Reserved for 

Domestic Investors, is enacted. The fundamental reasons for enacting this those legislation are provided 

under the preamble of the legislation as follows:290

 

 

   

     UHEREAS, the encouragement and promotion of investment has become necessary so as to 

accelerate the economic development of the country and to improve the living standards of its 

peoples; 

     WHEREAS, in addition to that of domestic investors, it is deemed essential to widen the scope 

of participation of foreign investors and to facilitate conditions thereof with a view to 

enhancing the country’s investment activities;  

     WHEREAS, the system of administration of investment needs to be transparent and efficient; 

In general, host states have the right to regulate investment activities which are internationally recognized. 

There is a need to foster the economy of the host state by allowing investors to undertake investment 

activities. But, it is essential to note that there are areas states need to control, on the grounds of security 

and other public policies. 
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Questions 

 

1) Why do government want to regulate investment in general? 

2) Analyze the power of government to regulate foreign investment. 

3) Do you believe that the role of international law should be restricted in regulating foreign 

investment in a host state? Give your reasons. 

4) There is an argument for the liberalization of national laws and regulation relating to foreign 

investment. On the other hand, governments want to secure some activities. What should be 

done? 

5) Which law regulates foreign investment in Ethiopia?  

6) How do you assess the regulation of investment in Ethiopia? 

 

5.4 REGULATION OF INVESTMENT IN ETHIOPIA 

 

We have seen that regulating investment is essential in general. Ethiopia also regulates investment 

activities under the Constitution, the economic policy and other laws. In this section of the material, we 

will discuss how investment is regulated in Ethiopia. 

 

5.4.1 Constitutional Framework of Investment in Ethiopia 

 

In the United States of America, the Commercial Clause of the Constitution grants Congress the power 

to regulate foreign commercial transaction and among the several states. The clause is intended to foster 

the development of national market and free trade among the states. 291
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 According to 18 of the US 

Constitution, the Federal Government has the power to regulate inter state investment. The modern rule 

allows the federal government to regulate investment activities that affect interstate. Pursuant to this, 



the regulated activity does not itself have to be in interstate. Therefore, any local activity that has an 

effect on interstate incitement is subject to federal regulation.292

Coming to Ethiopia, the Federal Government is duty bound to ensure that all Ethiopians are given equal 

opportunity to improve their economic conditions and to promote equitable distribution of wealth 

among them.

  

293 The Government is granted the right to own land and other natural resources on behalf 

of the people and to deploy them for their common development and benefit. 294 Thus, the federal 

government is required to regulate land and other natural resources use for investment. Without 

regulation, these natural resources could not be used effectively and efficiently to bring the 

development of the people. The Federal Government is also duty bound to formulate policies which 

ensure that all Ethiopians can benefit from the legacy of intellectual and material resources of 

Ethiopia.295

The FDRE Constitution grants the House of Peoples’ Representatives the power to legislate law on the 

utilization of land and other natural resources.

 This indicates the power of the government to regulate investment activities that enable 

people to use the intellectual and material resources. 

 

296

The Constitution further grants power to the Federal Government to enact law on interstate commerce 

and foreign trade under Article 55(2)(b). The Commercial Clause, of the United States of America 

discussed above, seems to be incorporated in our Constitution.  Therefore, it would be safe to conclude 

that the Federal Government has the power to regulate inter-state commerce in general and investment 

in particular. The Constitution also grants the power to regulate foreign trade. What is more, the federal 

government has the power to enact Commercial Code.

 We have seen that land and other natural resources are 

essential for investment. Granting the power to enact law on how to use natural resources, at least by 

implication, means granting power to regulate investment. 

 

297
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 We discussed, the first unit that Commercial 

Code (law) is a law that governs investment and, therefore, the federal government is given the power 

to enact investment law. In other words, the federal government is granted the power to regulate 

investment: interregional and foreign investment. 



 

5.4.2 Economic Policy of Ethiopia  

 

What do we mean by economic policy? The term economic policy is coined from two concepts: 

economy and policy. Policy is defined as “the general principles by which a government is guided in its 

management of public affairs”.298 Economy means “the management or administration of the wealth 

and resources of a community”.299 Combining the meanings given to the terms, economic policy may 

be defined as the general principles by which a government is guided in the management or 

administration of the wealth and resource of a country. In other worlds, economic policy embraces the 

principles by which a given government is guided to administer the resource of a country. Simply 

stated, economic policy is a set of rules that may lead to some desired end of the society.300

Economic policy has three main parts: objectives of the economy; economic instruments; and economic 

models. Policy makers and governments always speak about economic objectives and instruments; they 

do not often economic models.

 

 

301

A. Economic Objectives  are the desired results and goals by the policy. Economic objectives, in poor 

countries like Ethiopia include the following two.

 

 

302

I) Macroeconomic stability concentrates on the balance of payment and the saving investment 

balance of the government. The main ones that play a great role in macroeconomic stability are 

components of aggregate demand, volume of credit, wages and profits, prices and foreign 

exchange. 

 

II) Growth and development concentrates on issues that play pivotal role in the development 

process of a nation. Production structure and development, citizen’s opportunity to employment 

and investment determine the process of development and include rural urban migration, 
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increase the number of the worker, development in productivity, trade structure, allocation of 

investment and demand structure. 

B. Policy instruments are methods by which we implement policy objectives. Detailed policy 

instruments of a given country are partially determined by the structure of the government itself. Policy 

instruments in a free market economy include finance administration policy, (type of taxes, government 

expenditure), monetary policy (provision of money, reserve requirements), interest.  

C. Economic models deal with how the economy is transacted (the structure, opportunities and 

challenges), how the policy instruments are interconnected with the economic policy objectives and 

other similar matters. It may indicate the economic theorizing and empirical evidence of the perception. 

 

The goal of the economic policy must be to improve the life of citizens. To achieve this goal the 

economic policy is required to persuade the participants in the economic development (individuals, 

family members, economic enterprises).303

The Ethiopian economy at the time of Derg regime was based on socialist principles  where the 

government controlled the economy. During the transition period, Ethiopia issued an economic policy 

that would lead the economy to free market. The policy underlines that saving and investment play a 

critical role in the economic growth of Ethiopia, the expansion of employment opportunities and the 

improvement of the living standards of the people. It also underscores the decline in investment may be 

attributed among other to wrong policies of the past government.

 

 

304

The transitional economic policy clearly indicates that the past economic policy violated the rights of 

individuals to work and own property because it gives total control of the resources of the country to the 

government. This old policy must be replaced by an appropriate new economic policy since the former 

prevented the public from playing an active role in the economy.

 

 

305
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 Thus, it was felt necessary to 



change the role of the state in the economy, so as to embark on economic recovery. To this end, the role 

of the government is .306

• To design economic policies; to promulgate laws and regulations that increase the speed of 

economic development; 

 

• To invest jointly or alone in areas that are considered essential and in areas where the private 

sector is not willing to invest. 

 

In general, the economic policy is intended to promote and encourage private capital participation in 

investment. and the role of government is to create enabling conditions for the mobilization of both 

domestic and foreign private capital in various economic activities.307 Further, the policy makes clear 

that adequate guarantee will be given to private investors.308 It is also indicated that sectoral policies, 

laws, regulations and detailed implementation procedures will be issued to implement the economic 

policy.309

Then economic reform was made in Ethiopia in 1992 with the support of and pressure from the World 

Bank /IMF and various donors including UNDP to free market economy.

 

 

310 The reform was made with 

the following main aim:311

An economic reform, i.e. liberalizing and deregulation is not peculiar to Ethiopia. Kenya, for example, 

adopted an economic policy that emphasized the need to liberalise and deregulate the economy in order to 

create a conductive environment for the development, stability and growth of enterprises. In 1993, the 

government of Kenya issued a policy document jointly with the UNDP in which the role of the 

government was indicated to be regulatory and policy environment supportive of entrepreneurship in 

  

…to bring about macroeconomic stability and socio-economic recovery as well as 

create a conducive environment for private sector participation, so that the private 

sector becomes the main actor in the productive sectors of the economy while the 

public sector concentrates on the social sectors and infrastructural development…. 
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general. The policy re-examines and tackles “the inhibiting general policy framework; inadequate 

infrastructure; poor access to technology; limited markets; cumbersome laws and regulations, affecting 

the economic sector”.312

The governments of Tanzania and Uganda have promulgated similar comprehensive policies. This 

indicates that a government can play a role in the development, in reshaping the structures of power, 

production and distribution. Thus, if the laws and regulations are changed and simplified they will have a 

potential for catalysing growth.

 

 

313

Privatization is the transfer of assets and functions from public to private hands by selling or contract.

 

 

314   

The basic argument for privatization is that the private investors can do the activities more cheaply and 

efficiently than state and local governments. However, that is not always true: it is confirmed by research 

that sometimes the costs and efficiency are about the same.315

Deregulation is also essential in market oriented economy. It refers to the removal or substantial 

reduction of government regulations of entire investment.

 

 

Privatization has been made in Ethiopia but it faces problems. For example, corruption in the process has 

been identified. Privatization may be whole or part. 

 

316 Proponents of privatization argue that it 

brings competition and lowers prices. They further claim that it stimulates innovation and stops 

government abuses. However, it may result in high prices, proper service, and lower productivity.317

5.4.3 Areas Of Investment Reserved For Domestic Investors 
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We have seen that investors could be categorized into domestic or foreign investors. This classification 

has consequences, among which, is that there are areas of investment reserved for domestic investors 

only. can you guess what activities are reserved for domestic investors? Well, you can refer to the 

schedule attached to regulations No 84/2003. 

It includes wholesale trade and distribution (except fuel and the domestic sale for locally produced goods 

from foreign direct investment); importing (excluding material imputs for export production); exporting 

raw coffee, oil seeds, ‘chat’, pulses, hides and skins, live sheep, goats, and cattle (not fattened); 

construction companies (except grade 1); tanning of hides and skins up to crust level; hotels (except star 

designed ones), motels, pensions, bakery and pastries; car here, taxi, road and inland water transport 

services; grinding mills, saw milling, timber making; customs clearance services; museums, theatres and 

cinema hall operations; and printing industries.318

It is only Ethiopian nationals who can invest in the financial sector (banking, and insurance) forwarding 

and shopping services, broadcasting services and air transport service with the capacity of  up to 20 

passengers.

  

319

In general, the motives behind restrictions vary. Nationalism and the desire to exclude foreign interests 

from controlling and exploiting natural resources may be another justification for excluding foreigners.

  

What are the reasons for excluding foreigners from investing in the abovementioned areas? 

320

Under the Ethiopian law, the exclusion of foreigners from the economic sectors may be justified in that 

vital public services should not fall under foreign control.

  

321 It is essential to note that areas of investment 

we considered above are exclusively reserved for domestic investors322

5.4.4 Sectors Open To Ethiopian Nationals 

. How do you see this restriction 

from the liberal economic policy point of view? We have discussed earlier that there are some 

qualifications made by countries in the application of liberal economic policy, and we find some 

restriction. The Ethiopian laws may also be seen from this point. 

It is observable that foreign investors are not allowed to invest in economic sectors. What are these 

sectors? Banking, insurance, broadcasting air transport with capacity of up to 20 passengers and 
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forwarding and shipping agency services are reserved only for Ethiopian nationals.323 The government 

reserved these sectors only for Ethiopian nationals because they are strategic.324

5.4.5 Sectors Reserved To The State 

  

There are sectors exclusively reserved for the state. Can you enumerate these sectors? 

Pursuant to Article 5(1) of the Investment Proclamation No 280/2002 (as amended), our state has an 

exclusive right to invest on the flowing sectors. 

i) Electric power –the Ethiopian government is given the right to invest on transmission and supply 

of electric power through the integrated national grid system; and  

ii) Postal services –Only our government is allowed to invest on postal services. However, courier 

postal services are excluded. Therefore, such a sector is open to other investors. The security is 

probably the reason for the exclusion of others. 

iii) Air transport- The government is also given the power to invest on air transport services using 

air craft with a capacity of more than twenty passengers.325

5.4.6 Sectors Open To Joint Investment 

 

Three are also areas open to joint investment. Thus, investors (domestic and foreign), in cooperation with 

the Ethiopian Government, are allowed to invest on the following economic sectors.326

i) Manufacturing of weapons and ammunition; and  

  

ii) Telecommunication services (Proc. No 280/2002 Art. 5(2)].  

In general, according to Article 12(3) of Proclamation No 280/2002, (as amended), an investor of 

Ethiopian national or foreign national has the right to invest in Ethiopia in conformity with the relevant 

laws of Ethiopia, in areas not eligible for incentives or if s/he waives the privileges for incentives. Thus, 

his/her rights are not affected by the provisions of Article 12 of the Investment Proclamation, which deals 

with investment permit. 

Does that mean that such investors are not duty- bound to have permission for investment?  
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Pursuant to Article 12(1) of the Proclamation, investors who are required to obtain investment permits 

are: 

i) Foreign investors; 

ii) Foreign nationals who are considered to be domestic investors for they permanently reside 

and invest in Ethiopia with their will (see Art 2(5) of the Proclamation) except Ethiopian by 

birth; 

iii) Domestic investors investing in areas eligible for incentives; 

iv) Investors (domestic &foreign) making investment in partnerships. 

In case of portfolio investment, a foreign investor must obtain an approval from the Ethiopian Investment 

Commission (EIC) to purchase shares in Ethiopian enterprises.327 Further, prior approval is required for a 

foreigner to purchase an enterprise and operate it as it stands in Ethiopia.328

5.4.7 Procedures of Investment in Ethiopia 

  Thus, investors other than 

these stated above seem not to be  required to obtain an investment permit to invest in Ethiopia. However, 

they are required to comply with the Ethiopian laws to carry out investment in the country, one of the 

requirements being license. 

 

 

A domestic investor needs to apply to the Ethiopian Investment Commission for investment permits. 329

i) An agent must submit a photocopy of his/her attorney where the application is made by an 

agent; 

 

The EIC should prepare forms to be filled by the investor, and an investor is required to fill out the form. 

In addition, s/he/it must submit the flowing documents: 

ii) An intended investor individual should submit a photocopy of his/her identity card, or a 

photocopy of the certificate showing the status of the applicant; 

iii) In case of investment by a business organization, photocopies of its memorandum of 

association and articles of association should be submitted; 
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iv) Where the investment is to be made by newly established business organization, photocopies 

of memorandum of association, and articles of association, in addition to identity cards or 

certificates that show the status of the investor must be submitted; 

v) Where investment is made by a public enterprise, a photocopy of the regulations that 

established the enterprise or a memorandum of association and articles of association; 

vi) Where the investment is intended to be made by a cooperative society, a photocopy of its 

articles of association must be submitted.  

A foreign investor, similarly, is required to submit 

i) the documents we discussed above (i-v) including copy of pass ports; 

ii) If the investment is to be made by a branch of a foreign business organization in 

Ethiopia, copies of memorandum of association and articles of association or a similar 

document; 

iii) If the investment is intended to be made with Ethiopian investors, identity card of the 

latter’s must be submitted. 

 

An investor may upgrade the already existing investment. In such a case, the investor is required to apply 

for a permit with the following documents:330

i) Where an application is made by an agent, the attorney power document; 

 

ii) Where the investment is made by a business organization, photocopies of its memorandum of 

association and articles of association; and 

iii) Photocopy of a valid business license of the existing business organizations. 

 

Upon receiving the relevant documents, the relevant authority must examine the intended investment 

activity in light of the investment proclamation, regulations and directives. Then, the authority is required 

to decide upon the application within five working days.331
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 This is intended to speed up the process. 

Accordingly, the authority may issue the investment permit upon receiving appropriate fee where it is in 

the opinion that the investment is beneficial to Ethiopia. However, it may reject the application where the 

investment is not beneficial to Ethiopia. In such a case, it is required to provide a writer explanation as to 

why it rejected the application. 



 

After issuing an investment permit, the appropriate investment organ must notify the concerned 

government institutions so that they can follow up the investment transaction.332 The investor, on his/her 

part, is duty bound to report to the appropriate investment organ on the implementation of the project. 333

The appropriate investment organ is empowered to suspend the investment permit where the investor 

violates the investment proclamation, regulations and directives, until it takes corrective measures.

 

This offers the opportunity for the investment organ to control, and follow up the investment 

implementation. 

There could be a situation whereby the investor is delayed in the completion of the implementation of the 

investment project. In such a case, the investor is required to renew annually the investment permit. Thus, 

the investor must apply for renewal at least a month before the expiry of a year for which the permit 

remains valid. 

 

334

i) Where the investor has obtained the permit illegally, particularly by fraud or on the basis of 

false information submitted; 

 

Further, the authority has the power to revoke the investment permit: 

ii) The investor gives the permit to another person without prior authorization of the investment 

organ; 

iii) Where the investor misuses the incentives or transfers them to another person; 

iv) Where the investor failed to renew the permit without good cause; 

v) If the investor carried on business without a business license. 

 

In general, we can safely conclude that the Ethiopian Investment Commission is efficient in granting 

investment permission. Investors also agree that the Commission is efficient in granting permission, but it 

could not help investors to get into the investment activities; other requirements for example are needed 

land. They underscore that the Commission is only facilitator.335
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 The 2003 revisions of the investment 

proclamation and the reform have made the process of investment approval simpler and more 



transparent.336

5.4.8 Business Licence 

 However, that should not be taken as an end by itself because it does not achieve the 

investment purpose by doing this only; the investors should be given the chance to start the intended 

investment activities. 

 

 

 

 

We have seen that it is important to regulate the activities of investors through the enforcement of their 

rights and duties. The regulation will be made effective through granting or refusing a license to carry on 

the functions of a particular investment. 

 

Licensing investors means issuing of a license by the authorized government body to the person (whether 

an individual or a business organization) to undertake in the investment.   

The principle is that everybody who needs to carry out trading must have a valid business license. A 

business license may be defined as a permission issued for a trader to carry out a particular business.  

 

Act of a trade in general, and that of investment in particular, needs a profession/skill and it is performed 

with the interaction made with the society. Thus, license is essential to check that that the activity is legal 

and does not contravene the morality of the society, and to protect the rights of consumers. Through the 

instrumentality of license, it is possible to check persons are engaging in a lawful activity and to prevent 

illegal activities by refusing a license. 

 

5.5  Restrictions On Foreign Investment 
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The trend with regard to investment regulation is liberalization. We have seen that screening procedures 

involving prior authorization have been almost eliminated or reduced in scope. However, there are two 

most common restrictions on FDI made by governments. They are restrictions on ownership and 

performance requirements.337

A) Restrictions on ownership can take several forms. In some countries, foreign investors are excluded 

from specific fields. For instance, in Sweden, foreigners are excluded from tobacco and mining. In Brazil, 

Finland, and Morocco, foreign investors are excluded from the development of certain natural resources. 

It is also possible to limit the ownership of subsidiary while a significant portion of a business 

organization must be owned by local investors. For example, in the United States of America, foreign 

ownership is restricted to 25 percent or less of an airline

  

 

338

In Ethiopia, the investment law does not clearly indicate restrictions with regard to ownership. However, 

a foreign investor must obtain prior approval from the Ministry of Trade and Industry to secure shares of 

an existing enterprise.

 

 

339

B) Restriction to invest on some sectors foreign investors are often excluded from certain sectors on the 

grounds of national security or competition. It is felt that particularly in developing countries local 

enterprises might not be able to develop unless foreign competition is restricted by a combination of 

import tariffs and controls on FDI.

 This may give the opportunity for the Ministry of Trade and Industry to restrict 

ownership of foreign investor. 

340 This is the infant industry argument. According to this argument, 

newly established enterprises in developing countries cannot initially compete with well-established 

industries in developed countries. Thus, governments should temporarily support new enterprises (with 

tariffs, import quotas, and subsidies) until they grow strong to meet international competition.341
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Nevertheless, some economists argue against this saying that protection of manufacturing from foreign 

competition does no good unless the protection helps make the industry efficient. Thus, they argue that it 

would  make the local investment in efficient. Secondly, enterprises should go through the pains of credit 

and be competent to borrow from the financial market.342

Coming to the Ethiopian investment law, a foreigner is not allowed to invest 

  

343

D) air transport services using airplane with a capacity of up to 20 passengers. What is more, foreign 

investors are excluded from investing in areas listed in the Schedule.

 

A) on financial sector, such as banking and insurance; 

B) forwarding and shipping agency services;  

C) broadcasting services; and  

344

We can observe that the above mentioned economic sectors, they are services. In general, services are 

subject to more restrictions than manufacturing and natural resources. The basic rationale for restriction in 

those areas may be that host countries view the areas as strategic or sensitive. In addition, a restriction is 

made taking into account the infant “entrepreneurship” arguments to discriminate against foreign 

investors.

  

345

C) Performance Requirement- Performance requirement is the other restriction on foreign direct 

investment. It can take several forms. The most common performance requirements are related to local 

contents, exports, technology transfer and local participation in top management. The basic function of 

performance requirements is to minimize the cost of FDI and maximize the benefit out of it.

 

 

346

Pursuant to Article 38(1)(2) of Proc No. 280/2002 (as amended), a foreign investor must be replaced by 

Ethiopians during a limited period by arranging the necessary training for the latter. With regard to top 
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management positions, a foreign investor must obtain a prior consent of the Ethiopian Investment 

Commission.347

D) Capital Requirement- One of the purposes of attracting foreign direct investment is to attract foreign 

capital to the host state. To achieve this, a foreign investor is required to allocate the following minimum 

capital.

  

348

i. 100,000 US Dollars for a single investment project; 

 

ii. 60,000 US Dollars  for a joint investment project with domestic investors; 

iii. 50,000 US Dollars for a single investment project in engineering, architecture accounting, and 

auditing services, business and management consultancy services or publishing; 

iv. 25,000 US dollars for a joining investment project with domestic investors in the area of 

engineering, architecture, accounting and auditing services, project studies, or business and 

management consultancy services or publishing. 

A foreign investor is required to register the capital requirements at the National Bank of Ethiopia to 

obtain a certificate of registration.349

i) re-invests his/her profits or dividends; 

 

If a foreign investor 

ii) exports at least 75% of his/her outputs, s/he is not required to allocate the minimum capital 

mentioned above.350

In general, Ethiopia like Saudi Arabia and Kenya is considered as a country of very highly restricting 

ownership over service industries.

 

351

Let’s assume Ato Gezahegn

 

 

352
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 regretted about the restriction on foreign investors to invest in banking 

activities in Ethiopia: “We lose a lost”, he said. Banks do not render services after the normal working 



hours, no card system are there in Ethiopia, or are very limited. This became one of the arguments against  

Addis Ababa being the capital city of Africa.353

The argument held by some a that allowing foreign investors in financial activities, telecommunication 

and shipping lines would harm local investors is not acceptable. Some argue that the activity that 

promotes the development of other countries hinders ours?

 

354 We are victimized by, for example, the 

Ethiopian Shipping Lines, argues Ato Gezahegn.355

The Ethiopian Shipping Lines needs to permit to fright even out of the reach of it. In the areas where it 

reaches, we should pay for the Ethiopians shipping Lines. In such a case, the Ethiopian shipping lines 

levied a greater amount for freight. In localities where the Ethiopian Shipping Lines does not reach, it 

takes the contract from the investors for higher price than other shipping lines and sub-lease it to others. 

This is because it monopolizes the service.

  

356 The Shipping Line is inefficient in rendering services. Any 

other shipping line could transport your goods just on the next day you while the Ethiopian Shipping 

Lines took a month to do the same.357

It would be possible to restrict the amount the foreign investor would expatriate to their home country 

what they gain from banking, etc transactions in order to limit the harm. Foreign investors bring foreign 

currency. They also propose to enforce foreigners to employ Ethiopians on higher passions, Ethiopians 

are also required to take necessary trainings. Technology could also be transferred. If they work, it is 

possible to have foreign currency. For example, in Benshangul Gumuz Region, pulp which is a raw 

material to produce paper is produced. This would save foreign currency and can be exported to earn 

foreign currency.

  

 

358

 

 They further argued that pre -paid mobile card is produced in Saudi; the price would 

be less had it been produced in Ethiopia. In Dubai there is no such a restriction. An investor is granted a 

plot of land if s/he can show to the relevant government organ a certain minimum amount of money. 

Getting residential permit for the investor and work permit for employees can very easily be given within 

a day. In Dubai, only telecommunication is in the hands of government. In Dubai, advanced technologies 

are transferred, and as are result the country developed.  

                                                             
353 Interview held with Ato HusseinSayid, 08/07/08, at 2:00-40:00, Addis Ababa. 
354 Discussions held with Ato Gezahegn, Ato Husen Said, and Ato Bahir, 08/07/08, Addis Ababa. 
355 Ibid 
356 Ibid. 
357 Ibid 
358 Ibid 



Research conducted by the United Nations clearly shows a strong negative correlation between restriction 

measures and FDI activity.359

We have discussed that restrictions on FDI may be on ownership or operational restrictions. Industries 

that are highly sensitive to national security or national sovereignty considerations are most heavily 

restricted. Telecommunication, transport, finance, electricity, and media are sectors with this regard.

 In other words, the more restriction measures are taken, the less the inflow 

of FDI. 

 

360

1) Do you believe that making investment on weapons and ammunition promotes investment? 

 

 

 

Questions 

 

2) What are the requirements under Ethiopian law, to obtain investment permits?  

3) Why does the law require a public enterprise to submit the regulations by which it was 

established? 

4) Analyze how the investment Agency can follow investment activities once investment 

permissions are given to investors?  

5) What do we mean by deregulation? 

6) Evaluate the Ethiopian economic policy from the investment point of view. 

7) The FDRE constitution is a base for regulating investment, Analyze. 

8) Do you believe that the economic reform in Ethiopia promotes and encourages investment?  

9) Analyze the relevance of business license to carry out investment activities in Ethiopia. 

10) Define business licence in your own worlds. 

11) How do we check that investors do not violate the morality of the society. 

12) Analyze the need to impose ownership restrictions on foreign investors. 

13) Why are foreign investors excluded form investing certain sectors on the basis of competition? 

Give reasons 
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14) Do you believe that forbidding foreign investors to invest on banking activities would promote 

the sector here in Ethiopia?  

15) Is it fair to exclude foreigners from investing on broadcasting services in Ethiopia? Evaluate the 

law and the practice. 

16) Discuss the areas that are not open to foreign investor under Regulations No. 84/2003.  

 

 

 

 

SUMMARY 

 

We have seen that the government has the power to regulate and control   both domestic and foreign, 

investment, activities. The regulation may focus be market industry or it maybe government regulation. 

 

We have discussed that the regulation aims to achieve transparency and efficiency in the administration of 

investment. This could be achieved if the regulations are based on principles of good regulation which 

ensures efficient and economical use of resources; if it is proportional to the significance of the 

investment issues; if it gives responsibility for investors to their own management; if it fosters 

competition and above all if it facilitates innovation. 

 

As discussed, above foreign investment should promote the economic proplem of the host state. The 

undertaking of both domestic and foreign investors must promote Ethiopian economic development, not 

harming our environment. Thus, we have seen that the Ethiopian government screens and registers 

investors. However, the trend is to deregulate investment though the means are different in several 

countries. 

 



In Ethiopia, the responsibility of the government emanates from the Constitution. Further, the economic 

policy of the country emphasises en regulating investment so as to ensure that it plays a role in the 

development of the people. 

 

We have seen that Regulations no 84/2003 reserved some economic sectors for domestic investors, 

Ethiopia nationals, and foreign investors. The regulations also clearly provides for the areas the 

government is allowed to invest. 

 

Granting business licence is used as an instrument for regulating investment activities in Ethiopia. We 

have discussed that abusiness licence from the investment point of view is a permission issued to the 

investor to undertake a particular investment activity. 

We have seen that some restrictions are imposed on foreign investors. Even though our investment law 

does not clearly indicate restrictions with regard to ownership, a foreign investor is required to have a 

prior approval from the Ministry of Trade and Industry to buy an enterprise or shares of existing 

enterprise. We have identified that a foreigner investor is required to allocate a minimum capital to invest 

in Ethiopia. 

What is more, a foreign investor is not allowed to invest in the financial sector, forwarding and shipping 

agency services as well as broadcasting services. 

 

In general, we have seen that the Ethiopian investment organs, particularly the Ethiopian Investment 

Agency, are efficient in granting investment permit. However, we have emphasised that this by itself 

could not promote investment since the undertakings require some other things as well. Therefore, the 

Ethiopian government requires improving other services for investors for the latter to be successful. 

 

We have discussed that regulation is aimed at achieving transparency and efficiency in the administration 

of investment. This could be achieved if the regulation is based on principles of good regulation which 

ensures efficient and economical use of resources. 



We have seen that regulating investment by states is an inherent power that emanates from the 

sovereignty of states to control their economic activities. Regulation of investment is a normative 

standard that should be obeyed, and a violator is answerable for violation where there is non-compliance. 

 

The main purpose of regulating foreign investment is to control the investment so that it is possible to 

reject the harmful projects and give incentives to those that are beneficial to our country. Thus, the entry 

of foreign investment to Ethiopia as well as the manner is which  investment is made are regulated. Once 

the investor enters Ethiopia s/he/it is governed by the Ethiopian laws. 

 

REVISION QUESTIONS 

I) Choice 

1) Which of the following is the advantage offered by governmental regulation? 

A) Consumer protection   B) Perfecting the market  C) Competition        D) All 

2) Industry regulation helps to  

A) Eliminate stability of employment  

B) Achieve stability in business organization 

C)  Both          D) None 

3) Which of the following is not the principle of good regulation? 

A) Investment regulation must aim at achieving innovation 

B) Investment regulation should protect the rich only 

C) Investment regulation should promote competition  

D) Regulation shall be proportional to issues in the manner of addressing. 

4) The need to regulate foreign investment arises from  

A) Political issues       B) security of the host state  

C) security of the capital sending state 

D) B and C                                 D) A & B 

5) The trend all over the world with regard to investment regulation tends to be  

A) Command economy    B) Strict  C) Liberalization    D) socialization 



6) which sectors are exclusively reserved for our state  

A) Postal services with no exception    B) Telecommunication  

C) Horticulture        D) All               E) None 

7) Investing on ammunition in Ethiopia, is open to  

A) State only                               B) A Foreign investors only 

C) Joint investment                    D) Americans only    

8) What spinal requirement applies to a foreigner who wishes to submit to obtain permission here in 

Ethiopia? 

A) copy of pass port                  B) A promissory not 

C) Driving license                     D) All 

9) Business license is important to ensure that  

A) the investor under takes activities that are allowed by law 

B) the investor undertakes activities that violate the morality of the society  

C) the investor exploits the workers    D) the investor is getting rich 

10) Which of the following are not open to an investment company established in German to invest 

here in Ethiopia? 

A) Shaping agency service  B)  Producing cement  C) Assembling vehicles D) All 

II) True/False 

1) Today, it is felt essential to introduce the theory of protectionism in some areas of     investment. 

2) There is a clear restriction on ownership of foreign investor under Ethiopian law. 

3) Any potential investor can undertake on investment with out no license so long as the activity is 

beneficial to the society at large. 

4) The Ethiopian investment law sets a mechanism for monitoring of investment transactions. 

5) In Ethiopia, one can not obtain an investment permit through an agent. 

6) A foreigner can invest in the transmission and supply of eclectic power in Ethiopia. 

7) Nationalism may be the reason to exclude foreign investors from certain activities  

8) In regulating investment transactions, the issue of reciprocity could be taken into account through 

bilateral investment agreements. 

9) Nowadays, the trend in regulating foreign investment is homogenous in countries. 

10) One of the drawbacks of governmental regulation is that it is costly. 

III) Matching 

                           A                                                                     B 



_______ 1) Responsibility for own management      A) Liberalizing investment  

                                                                                            activities 

_______ 2) Privatization                                              B) in prove the life of citizens 

                                                                                            

_______ 3) Deregulation                                             C) Principle of good regulation 

_______ 4) Economic policy                                       D) creates competition 

_______ 5) Economic modes                                       E) ensure the wellbeing of  

                                                                                           investors 

                                                                                      F) Indicates how the economy   

                                                                                           is structured      

                                                                                                           

IV) Solve the following. 

1) Mr John is a British investor who come  to Ethiopian to invest in agricultural sector. He 

decided to grow flowers and export to the European market. However, he has no any 

idea how to obtain apermit. 

A) Advice him an what he should fulfill. 

B) Advice him an what documents he must submit to the relevant investment organ. 

2) Mr. George is an American investor who wants to invest in Ethiopia. He has been 

informed that Ethiopia has made an economic reform and he wants to know the impact 

of this economic reform on investment. Write him to offer a piece of advice about it. 

3) Assume that you are an advisor to a relevant government investment organ and the organ 

wants to know good principles of investment regulation. Provide a written advice for the 

organ on the issue of good  

      principles of investment regulation.  

 



B THE INSTITUTIONAL FRAMEWORK FOR THE 

ADMINISTRATION OF INVESTMENT IN ETHIOPIA 

 

OBJECTIVES 

 

After completing this part, the student shod be able to: 

• analyze the role of the Ministry of Trade and Industry in the administration of investment; 

• discuss the power and duties of the Investment Board; 

• explain the roles of  the Investment Agency; 

• analyze the power of Regional Investment Organs; 

• discuss the role of Ethiopian Civil Aviation Agency; 

• commit himself herself to apply the roles that govern the administration of investment; and  

• apply the rules 

 

INTRODUCTION 

 

In the previous section, we discussed issues related to regulating investment. To ensure regulation of 

investment, we need administrative organs. Accordingly, there are institutions established to administer 

investment. This unit is devoted to analyzing the structure and power and responsibilities of these 

institutions. 

 

First, we will discuss the Ministry of Trade and Industry. Second, we will consider the powers and duties 

of the Investment poard in the administration of investment. Next, we will discuss the Investment 

Agency. There are regional investment organs that are established to administer investment in their 

jurisdiction. Thus, the fourth section is devoted to this topic. The last topic will consider other bodies 

which are empowered to administer investment. 



 

As usual, we will have questions for each topic, and revision questions for the unit after summarizing 

essential points of the unit. 

 

5.6   THE MINISTRY OF TRADE AND INDUSTRY 

 

We have seen that investment is a trade or commercial activity, and the investor is a trader. The Ministry 

of Trade and Industry is authorized to administer/regulate commercial activities in general.361

The Minister of Trade and Industry is the Chairperson of the Investment Board.

 

 

362

17) Analyse the role of the Ministry of Trade and Industry in investment. 

 This could help the 

Minister to administer investment in line with trade or commerce. However, this does not mean that the 

Minister will administer the investment transaction in a similar fashion with other trades. The investment 

transaction/activity should be administered taking into account the special features of investment.  

 

Questions 

 

18) How would the structure promote investment objectives of Ethiopia? 

19) Do you believe that the Minister could control investment transaction? 

 

5.7  THE INVESTMENT BOARD 

 

The Investment Board is a body that is entrusted with important power and responsibilities with regard to 

investment in Ethiopia. The Board shall be established by members from the government and private 

                                                             
361 Proclamation No. 471/2005, Art., 15(5). 
362 Proc. No 280/2002 (as amended), Art. 28 (2) 



sector.363 The minister of trade and Industry must lead the Board as chairperson.364 The Board has also a 

secretariat.365

1) Supervisory authority-Pursuant to this provision, the first and important power of the Board is 

its supervisory authority. Thus, the Board has the power to supervise and follow up the 

investment activities.

  

 

What are the powers and duties of the Investment Board? Article 29 of the Investment Proclamation (as 

amended) provides the powers and duties of the Board. 

366

2) Power of decision – The Board has the power to decide on policy issues with regard to the 

implementation of the investment proclamation.

  

367

3) Legislative power – Issuing some directives may be necessary to implement the investment 

proclamation. Therefore, the Board is given the power to issue such directives.  

Further, the Board may identify the necessity and areas where investment incentives should be 

given. It may also decide amend the investment incentives to promote investment in Ethiopia. In 

such a case, the Board is empowered to make the necessary amendments and submit the same to 

the Council of Ministers for approval.

  

368 For example, if the Board felt the necessity to extend the 

time of income tax exemption for those who invest in less developing regions, it can propose 

amendment to the Council of Ministers.  Furthermore, the Board has the power to submit a 

proposal on new or additional incentives and submit the same to the Council of Ministers for 

approval.369

4) Fees-The Board is given the power to determine the amount of service fee to be charged

 Why is it necessary to grant the Board such a power? The Board is an essential and 

appropriate organ that follows and supervises investment transaction and the implementation of 

the investment law. Thus, the Board may feel from the experience that additional incentives may 

attract and promote investment. What is more, it may propose completely new incentives because 

it is an appropriate organ in the sector. 
370

                                                             
363 Proc. No 280/2002 (as amended), Art. 28(3) 
364 Ibid; Art. 28(2) 
365 Ibid; 28(5) 
366 Ibid; Art. 29(1) 
367 Ibid; 29(2) 
368 Ibid; Art. 29(4) 
369 Ibid; Art. 29(9) 
370 Ibid; Art. 29(6) 

 by the 

Investment Agency. 



5) Giving Information –We have seen that the Board has the power to issue investment directives. 

such investment directives should be implemented. It is only if they are known by investors that 

they be implemented properly. Thus, the Board should release information to familiarise the 

investors with the directives.371

 

  

The Board may have regular or an extraordinary meeting so as to fulfil  its duties and to exercise its 

powers. As per Art. 30(1) of the investment Pproclamation, the Board holds its regular meeting once in a 

month.  If meetings are to be held, it is essential to determine the quorum. According to the proclamation, 

where more than half of the members present, there shall be quorum.372

How should decision be made? The Board shall decide on the basis majority vote.

  

 

373 Sometimes there 

could be a tie in the sense that we cannot identify which idea wins. In such a case, the decision favoured 

by the chairperson shall be taken as a decision because the chaiperson is given a casting vote in case of a 

tie.374

1) The Investment Board has been given the power to issue directive on investment. Evaluate the 

appropriacy of this practice. 

  

 

Questions 

 

2) Analyze the supervisory authority of the Board. 

3) Discuss the constituency of the Board.  

 

 

5.8  THE INVESTMENT AGENCY 

 
                                                             
371 Ibid; Art. 29(8) 
372 Ibid; Art. 30(2). 

373 Ibid: Art. 30(3) 
374 Ibid 



The Investment Agency is the other body that implements investment laws in our country. The 

Investment Agency has been re-established recently being accountable to the Investment Board.375

1) Enhancing investment- One of the important powers and duties given to the Investment Agency 

is enhancing investment in Ethiopia. The first step the Agency should take is to promote and 

coordinate investment activities.

  

 

What are the power and duties of the Agency? 

376  In addition, it is required to serve as a liaison between 

investors and public offices, Regional Governments and other relevant organs to enhance 

investment. 377  For example, it serves as a liaison between the government and chamber of 

commerce. This would enable the Agency to carry out its duty to prepare and distribute 

pamphlets, brochures, films etc to enhance investment,378

2) Issuing investment permits- The Agency is the body that is directly involved in the 

implementation of the investment laws. To implement the investment laws, it is essential to issue 

investment permits.

 and this power is given to it.  

379

3) Monitoring – The Agency is empowered to monitor the implementation of investment projects 

that are given permission.

  

380

4)  Promote investment- The Agency is also empowered to organize exhibitions, trainings and 

seminars that help to promote investment.

  

381 In addition, it is duty bound to give appropriate 

advice and support to investors.382

5) Building capacity- It is also duty bound to build up the capacity of the regional investment 

organs. Thus, it is required to advisce and give technical support to regional investment organs.

 To perform such activity, the Agency should have qualified 

personnel in a required number. Is the Agency actually competent enough to give appropriate 

advice to investors? 

383 

The Agency has built strong work relationships with Regional Bureaux, which allows it to 

provide investors with specialists to offer them professional advice.384

                                                             
375 Proc. No. 280/2002 (as amended), Art: 31 
376 Proc. No 280/2002 (as amended), Art 32(1) 
377 Ibid; Art 32(5) 
378 Ibid; Art. 32(6) 
379 Ibid, Art. 32 (7) 
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381 Ibid, Art. 32(4) 
382 Ibid 
383 Ibid, 32(1) 
384 Business of Excellence, 2007, p. 27 

 



6)  Disseminate information –The Agency is duty bound to collect, compile, analyze and 

disseminate information on investment opportunities in the country. It should also offer 

investment projects. Further, it should find and bring together partners to invest together.385

7)  Policy and directives – The Agency is empowered to initiate policies and implementation 

measures that are necessary to create conducive investment climate. Then, it should submit it to 

the Investment Board and follow up the implementation of same upon approval.

  

386

8)  Signing treaties- The Agency is empowered to negotiate bilateral investment treaties and sign 

the same. However, it is worth noting that it can sign bilateral investment treaties only if the 

negotiation is approved by the Council of Ministers.

  

387

9) Serving as one stop- shop – The Agency serves as one stop shop because all necessary matters 

should be completed in it to invest. For example, it has the power to give permit to investors, 

register the establishment of business organizations, issue business licenses.

 Is that in line with the FRDE 

Constitution? 

388 It is reported that 

the Investment Agency can issue permits in less than an hour and with business organisation 

registrations taking no more than four hours.389

 

Questions 

 

  

1) Explain the concept of one stop shop. 

2) Analyze how the power of the Agency to issue investment permit promote investment. 

3) Discuss how the Agency signs a treaty? 

4) Do you believe that building capacity would promote investment in Ethiopia? Give your reasons.  

 

5.9  THE REGIONAL INVESTMENT ORGANS 

 

                                                             
385 Proc No. 280/2002, Art 32(3) 

386 Ibid, Art. 32(2) 
387 Ibid; Art. 32(10) 
388 Ibid; Art. 26 (1) 
389 Business Excellence; Ibid 



The regional investment organ is another implementing organ.390  The regional investment organ has the 

power to register, and license investors.391 Thus, it has the power to license investors upon the investor 

signing an undertaking to transact investment to the relevant investment laws.392 In addition, the Regional 

Investment Organ is duty bound to notify to the relevant governmental office to which investment license 

is granted, so that the later can conduct the necessary follow up.393

In Addis Ababa, Investment Authority is established having legal personality. It is one of the executive 

organs of the city.

 

 

394 The Authority is established with Head, Deputy’Head(s), and the required units 

staffed with personnel.395 It is accountable to the Bureau of Trade and Industry Development.396

1) to initiate investment policies and laws that are consistent with the investment policies 

and laws of the Federal Government;

 The 

Bureau of Trade and Industry Development has the following power and functions: 

397

2) implement the investment policies and laws of the Federal Government as well as its 

own;

 

398

3) issue investment directives;

 
399

4) encourage wide participation of local investors in trade and industrial activity of the 

City; 

 

400

5) to render technical and counselling services to investors;

 
401

6) to issue license to local investors engaged in trade and establish medium size industries in 

the city and supervise same,

 

402

The Investment Authority is also empowered to:

 
403

                                                             
390 See Art. 25(3) of Proc No 280/2002 
391 Ibid; Art 26(1) 
392 Ibid; Art 26(5) 

 
393 Ibid, Art. 26(8) 
394 Addis Ababa city Government Executive and Municipal Service Organs Establishment Proclamation, Porc. No 
2/2003, Addis Negari Gazeta, Art.4 (2) (g) 
395 Id, Art. 3(4). 3. Id. Art. 3(b) 
396 Id. Art 3(b) 
397 Id, Art. 6(1) Cum. Art. 13(3) 
398 Id,  Art. 6(2) cum 13(3)  
399 Id, Art 6(2) 
400 Id. Art 13(2) 
401 4 Id 
402 Id. Art 13(6) 

 



• encourage coordinate and promote investment activities ; 

• render necessary advice and technical support to investors; 

• publicize favourable investment opportunity after conducting detailed studies (Art. 17(2); 

• issue investment license for investment permits (17 (3); 

• transfer the matter to the Bureau for issuance of trade and industrial license (17(3); 

• Guarantee tax exemptions (17(3) according to investment law; 

• facilitate for investment such as infrastructures, raw materials and machines at a Low price etc 

for investors (17(4); 

• facilitate for investment such as infrastructures. raw materials and machines at Low price etc 

for investors (17(4). 

Amhara Region –The Investment Office is accountable to the Trade, Industry and Urban Development 

Bureau.404

• to ensure the implementation of Investment policies and laws; 

  Its power is: 

• issue investment license where conditions  are fulfilled as provided under the Federal 

Government investment Proclamation; 

• to revoke investment license where the law is violated or the activities are harmful; 

• decide on  applications for incentives. The investor is required to fulfil the conditions provided 

under the Investment Proclamation.  

• To collect information an investment opportunities and disseminate it to investors after 

organizing In addition, it is empowered to introduce objective projects to them; 

• To coordinate and control investment activates;  

• To render services with regard to investment; 

• to submit report on the investment opportunities and investment activities to the Region and the 

Relevant Federal Investment Office; 

• to supervise the activities of foreign and domestic investors who have been granted investment 

permit by the Federal Investment Agency. 

 

Questions 

 

                                                                                                                                                                                                    
403 Ibid, Art., 17 
404 Proc. 4/88 (as amended), Art.3, sect.4 Chapter 1 



1) What are the powers of regional investment organs? 

2) Do you believe that the powers given to regional investment organs would promote investment? 

Give reasons. 

 

5.10 OTHERS 

A) The Ethiopian Civil Aviation Authority 

 

The Ethiopian Civil Aviation Agency is another investment-implementing organ. According to Art 25(3) 

of the Investment Proclamation (as amended), the Ethiopian Civil Aviation Agency has the power to 

issue, renew and cancel investment permits for air transport services representing the Agency. Thus, the 

Aviation is delegated power of the Agency. However, why is it necessary to delegate such  power? The 

Ethiopian Civil Aviation is a body working on air transport services. Thus, it is as appropriate organ with 

the technical know how and necessary personnel experienced in the job. The Commission may have no 

necessary staff. Therefore, delegating power is essential in this regard. The Ethiopian Civil Aviation is 

duty bound to send photocopies of investment permits it issued and other relevant documents to the 

Agency.405

B) The Ethiopian Electricity Authority 

 This will enable the Agency to supervise and follow up the Ethiopian Civil Aviation. 

 

 

The Ethiopian Electricity Agency is another investment-implementing organ. According to Art 25(2) of 

the Investment Proclamation (as amended), the Ethiopian Electricity Authority has the power to issue, 

renew and cancel investment permits for generation or transmission or supply of electrical energy 

representing the Agency. Thus, the Authority is delegated power of the Agency. However, why is it 

necessary to delegate such a power? The Ethiopian Electricity Authority is a body working on electric 

power. Thus, it is an appropriate organ having the technical know-how and necessary personnel 

experienced in the job.  The Agency may have no necessary staff. Therefore, delegating power is essential 

in this regard. The Ethiopian Electric Agency is duty-bound to send photocopies of investment permits it 

                                                             
405 Ibid, Art. 41(b) 



issued and other relevant documents to the Agency.406

______ 4) The Investment Board has the power to enact a proclamation on investment. 

  This will enable the Agency to supervise and 

follow up the Ethiopian Electricity Agency. 

 

SUMMARY 

 

We have seen that since investment is an economic and trade activity, the Minister of Ministry of Trade 

and Industry is the chairperson of the Investment Board. We also said learnt that the Investment Board is 

a supervisory body, empowered to issue directives, and release information needed to implement 

investment laws. 

 

The other administrative body we have considered is the Ethiopian Investment Agency which among 

others is empowered to monitor and issueg investment permits. The investment activities are undertaken 

in the regions practically and we have considered the power and duties of regional investment organs in 

this regard. 

 

We have also learnt the Ethiopian Electricity Authority and the Ethiopian Civil Aviation Authority have 

roles in the administration of investment in their respective sectors. 

 

Review Questions 

I) True/False 

______ 1) Regions have been given the power to implement laws of investment. 

______ 2) The Ethiopian Electricity Authority is a government body that administers investment in 

Ethiopia  

______ 3) The Investment Agency has no the power to initiate investment policies. 

                                                             
406 Ibid; Art. 41(b) 



______ 5) The Ministry of Trade and Industry administers investment activities. 

 

II) Choose the best answer 

1) Who chairs the Investment Board? 

A) The Prime Minister  

B) the Minster of Trade and Industry 

C) The Vice Prime Minister  

D) All  

2) Which body issues investment permits at the Federal level? 

A) The Investment Agency  B) The Board 

C) The Prime Minster                  D) None 

3) If the investment transaction is to be made in Addis Ababa, ________ issues the investment 

permission. 

A) The Addis Ababa Investment Commission 

B) The Oromya  Investment Commission 

C) The Federal Investment Agency 

D) All  

4) __________ is an organ responsible for buildig the capacity of regional investment commissions. 

A) The Board 

B) The Addis Ababa Investment Commission  

C) The Ethiopian Electricity Authority 

D) The Ethiopian Investment Agency  
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UNIT SIX: INVESTMENT OPPORTUNITIES AND OPTIONS IN 

ETHIOPIA 

 

UNIT OBJECTIVES 

 

After completing this Unit, students shad be able to: 

• identify major investment opportunities in Ethiopia; 

• analyze favourable situations to invest in Ethiopia; 

• compare and contrast areas of investment reserved for domestic investors with foreign investors;  

• analyse the options to invest in Ethiopia; 
• compare and contrast joint venture and joint investment; 
• commit themselves to apply the rules and principles; 
• apply the males as principle  

 



INTRODUCTION 

 

In Unit Five, we discussed the institutional framework for the administration of investment in Ethiopia. In 

addition to the administration of investment, we need to consider the investment opportunities and 

options. Thus, this Unit Six is devoted to the discussion of two issues: investment opportunities in 

Ethiopia and investment options in Ethiopia. 

 

In the first section of this unit we will discuss major investment opportunities in Ethiopia. Then we will 

look at the favourable situations to invest in Ethiopia. Further, we will consider the investment 

opportunities at the regional level. Furthermore, we will consider practical problems that persist in the 

area of investment.  

 

The second topic in this unit is deals with the investment options in Ethiopia. An investor, domestic or 

foreign, is given options to invest solely or by establishing business organization(s). Investors are also 

given the option to invest in some areas with our government. The Ethiopian government has the option 

to invest through public enterprises. There are also cooperative societies as an option to undertake 

investment. Therefore, we will discuss these investment options under this unit. 

 

We will have reisew questions following the main topics and at the end of  the unit. We will wind up the 

discussion by summarizing important points. 

 

6.1.  INVESTMENT OPPORTUNITIES  IN ETHIOPIA 

 

There are investment opportunities to invest in Ethiopia. What are the opportunities? We will discuss 

them in this part of the material. 

 



6.1.1. Major Investment Opportunities In Ethiopia 

 

Ethiopia, being a virgin land, offers many opportunities for investment. Let us consider some of these 

opportunities. Can you guess what the important opportunities for investment in Ethiopia are ? 

 

A) ECONOMIC POLICY 

 

The first investment opportunity is related to the Ethiopian economic policy. But, what opportunity does 

the economic policy offer to investors? 

 

We have seen, that the Ethiopian economic policy adopts a liberal economic thought. Liberal economic 

thought is favourable for investment because it is possible to acquire private property. Further, 

privatization is implemented in Ethiopia. The Privatization program has enabled our Government to 

privatize state-owned enterprises since 1995.407

It is clear that agriculture is the backbone of the Ethiopian economy. It contributes about 45-50 per cent of 

the GDP, and 63 per cent of the total exports.

 This clearly indicates the commitment of the Ethiopian 

Government to transfer public ownership to private ownership, which is a fertile ground for investment. 

 

B  AGRICULTURE 

 

408 The statistics shows that coffee alone accounts for 39.4 

per cent of total exports in 2001/2002. What is more, the local industries get these raw materials from 

agriculture.409
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Ethiopia grows all types of cereals, fibber crops, oil seeds, coffee, tea, flowers, fruits, and vegetables 

since it is endowed a with wide ranging agro-ecological zones and diversified resources. Therefore, 

Ethiopia offers opportunities to invest on food crops, beverage crops and cotton.  

 

Ethiopia has the largest livestock population in Africa and the ninth largest worldwide. We have around 

40 million cattle, 25 million sheep, 23 million goats, and 2.3 million camels. These cover 30 percent of 

the agricultural sector.410

I) Forestry and Agriculture 

 

 

 

Ethiopia has designated 58 areas as National Forest Priority Areas (NFPA). Out of these, 13 are managed 

under integrated forest management systems. Thus, about 80,000 hectares of industrial forest haveg been 

established for limited sustainable exploitation. What is important is that investors can invest on 

producing structural timber, pulp wood, matchwood or even fuel wood. In addition, it is possible to 

produce rubber and natural gum.411

There are also opportunities for fresh water fish farming and processing using artificial ponds. It is also 

estimated that water bodies of the country have a production capacity of 30,300-40,000 tones. Only less 

than 10% is presently being exploited.

  

 

II  Fishery 

 

412
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 Therefore, an investor can invest on the area. 

 

III  Agricultural services 

 



On what type of agricultural services could an investor invest? 

Agricultural services include pest and disease control, technical consultancy, agricultural machinery, cold 

storage, transport and marketing services. The farmer needs services to be rendered by professionals in 

the above mentioned areas. Thus, an investor has the option to invest on this filed.413

IV) Manufacturing 

  

 

 

Manufacturing is at its enfant stage of development in our country. It accounts for only about 7% of the 

GDP and 5.3% of employment.  Which areas of manufacture offer potentials for prospective investors? 

According to the Ethiopian Investment Agency, the textile and garment, food and beverage, leather, 

building materials, electrical and electronic products, metallurgy are same of the  important ones  

 

V  Mining 

 

Ethiopia also offers an excellent opportunity to invest in mining. According to the Ministry of Mines and 

Energy, Ethiopia has a great potential in mining in general, and gold in particular. For example, it is 

known that more than 500 metric tones of gold deposits has been identified by Government exploration 

efforts. In addition, more deposits of gold are expected to be identified in at least seven regions. 414

Ethiopia has also a good potential in deposits of tantalum, platinum, nickel, potash and soda ash. In 

addition, marble, granite, limestone, clay, gypsum, gemstone, iron ore, coal, copper etc are found in 

Ethiopia. The Ogaden, the Ganbella, the Blue Nile and the Southern Rift Valley sedimentary basins also 

offer significant opportunities for oil and natural gas

 

 

415
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V  Tourism  

 

What opportunities does tourism offer to investors? Ethiopia is known for its potential to invest mint on 

tourism: it is an awaiting paradise. Ethiopia is a virgin territory for tourists looking for some special place 

to explore.416

Furthermore, the rock-hewn churches in Lalibela, the ancient buildings of Yeha and the obelisks in 

Axum, the medieval palaces in Gondar and the monasteries of Lake Tana, Debre Damo and Debre 

Libanos are the main tourist attractions.

 The Elkerie living volcano is an example. The landscapes historical sites and events of the 

country have the power to attract tourists. In addition, the scenery and wild life of Ethiopia attract tourists. 

The country has a wide variety of wild life and numerous bird species, both endemic and common. 

Further, Ethiopia is a place where we find the magnificent Tis Issat Falls on the Blue Nile (Abay) River, 

the endemic wildlife in Semen Mountains, the Sof Omar cave in the Southeast.  

 

417

What is more, private investment in hotels, lodges and international restaurants represent further potential 

areas to invest on.

  

 

418

With regard to Oromia Region, Ato Alemu Simie said that Oromia possesses unique social assets and 

ecological diversity that are real opportunities for many to experience and seize it.

  

419

We can say that the infrastructure of the country is inadequate. The Ethiopian Government recognizes that 

the delivery of infrastructural services, such as transport (rail and air), telecommunications and postal 

services, energy and water have a long way to go before they meet the demand of investors. Thus, the 

Government is working on the sector. What is important is that the Government is widening the 

 

VII  Infrastructure 
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opportunities for private investors’ participation in the sector. 420

6.1.2. Favourable Situations to Invest in Ethiopia 

 Therefore, there is an investment 

opportunity to invest on infrastructure in the country.  

 

 

Investment needs favourable situations to invest. What favourable situations are there to invest in 

Ethiopia? 

 

A) political Staiblity 

 

First and for most, an investor needs to make sure that the political climate is stable and predictable 

because it has a direct impact upon investment. Ethiopia has stable political climate with the prevalence 

of consolidated peace and democratic governance.421

B  Raw materials 

  Relatively speaking, we may say that the political 

situation in our country is stable. This will decrease the threat or the risk in investment. However, what is 

most important is that the political environment should guarantee tee the absence of nationalization and 

compensation to be made where investment is nationalized exceptionally.  

 

Nowadays, Ethiopia has embarked upon the liberal economic policy. This, in principle, will promote 

investment since it encourages private ownership right. Nevertheless, one cannot be sure that this 

economic policy is a lasting one. Ethiopia being a country of multi parties, one would accept the existence 

of socialist ideology promoted by one or some of these political parties. Where these political parties 

come to power through election, there could be a threat of nationalization as a result of the political 

ideology. Thus, this could be taken as a political risk of investment. In addition, we whitened an attack on 

Chinese citizens in Ogaden. There are also some tension and threats from Eritrea,  and Oromia   Region. 

Sheck Thus, it may be difficult to conclude with the stable political climate in Ethiopia. 
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We have seen that Ethiopia is a country where domestic raw material is reliable for virtually every 

investment area.422

Work force is another area that offers a good opportunity for investment in Ethiopia. Workforce is 

abundant in Ethiopia. In addition, it is inexpensive.

 This is a good opportunity for investment. However, it is essential to make sure that 

the raw material is really reliable. 

423

B) Market  

 The daily labours is paid Birr 10 on average per 

day. This is almost equivalent to one USD. Further, educated Ethiopian citizens are familiar with the 

English language, which is  one of the international languages. This offers an opportunity to train them 

easily because they can understand English language.   

 

 

The Ethiopian population is increasing. What is more, the capacity to buy is presumed to increase. 

Therefore, there is a potential for growth of the domestic market with the growing number of consumer 

populations. In addition, Ethiopia has an advantageous geographical location providing a strategic market 

access to Africa, the Middle East, Asia and Europe.424

Further, Ethiopia has preferential market access into common markets for Eastern and Southern Africa 

(COMESA). COMESA is an extended common market area covering 23 countries of Africa. Therefore, it 

offers a market opportunity for investors. Furthermore, Ethiopia has given access to the export markets of 

the European Union under the “Everything but Arms” trade opportunity.  This opportunity offers for an 

investor to export all products except arms to European countries. What is more, Ethiopia has favourable 

market status provided by AGOA of the United States of America.

 Thus, the investor can export the products to these 

countries and sell then easily. 

 

425
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  Thus, an investor in Ethiopia has 

the opportunity to benefit from the Us market. 

 



C  Legal protections 

 

An investor is given protections and guaranties through Ethiopian laws and agreements. Legal protections 

are provided through bilateral and multilateral investment promotion and protection agreements.  Hence, 

an investor in Ethiopia is treated by internationally accepted rules that are incorporated under bilateral and 

multilateral instruments. The Ethiopian laws also offer a multiplicity of options to set up business 

organizations in Ethiopia to invest. In addition, there are lucrative packages of incentives under the 

Ethiopian laws.426

Further, the Ethiopian law creates an efficient one-stop shop administrative arrangement facilitating all 

the pre-and post- investment requirements.

  

 

427 The nation treats foreign investors friendly. Ethiopian are 

friendly and welcome foreigners in general and this is extended to foreign investors as well. The 

Government also depicts its commitment for investment promotion in the country by privatizing state 

owned industries. Further, it is investing to expand infrastructure and facilities that are the basis for 

investment.428

6.1.3. Investment Opportunities at the Regional Level 

  

 

Oromia Region is one of the most naturally rich areas of our country which offers various opportunities 

for investors. As we discussed in Unit 5 of this material, the Region has established investment 

commission so as to implement the investment vision for the horn. Foreign Direct Investment in the 

Region has made a leap, especially in the industries of horticulture and floriculture, over recent years.429

The Region has extensive natural resources which offer the most significant opportunity for investment. 

In addition, the Oromia Region has a large internal market. The fact that Addis Ababa, the most populous 

city in Ethiopia, is situated at the centre of the Oromia Region maximizes the market potential for 
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investors. The Region is also legated along the trade route to Kenya that passes through its southern most 

tip. Moreover, the Investment Commission has launched an Investment study centre which is empowered 

to identify, refine and disseminate high-potential investment opportunities of the Region.430

Floriculture and leather sectors have been given much attention in the Region so as to focus on industries 

that focus on value-added exportable commodities, labour intensive production, mass consumption 

products, and insider to raise national productive capacity. Manufacturing and tourism have also been 

encouraged by the Investment Commission. In the Region, preferential treatments have been made 

available to the agricultural, agro-processing and apparel sectors taking into account their social role.

 

 

431

one important reason for the success of this Region in attracting investment is the transparency that the 

Commission has achieved in the application process. This has been enhanced by the Business Process Re-

engineering project undertaken in 2005 that focused on streamlining service delivery in finalizing 

decisions, investment licensing, and registration and land preparation.  The Region also has been 

successful in discharging its investment –promotion duties, which in turn contributes to the success in 

investment.

 

 

432 In the regions resources are abundant, but it is very difficult to get necessary data.  There is 

no good research and it is very difficult to access what is available. Coming to the Southern Nations, 

Nationalities, and Peoples  Region(SNNP), even though, the Region is the second rich in natural 

resources next to Oromia Region, it has not done enough as  expected.433 In SNNP, there are investment 

opportunities in hotels, recreational sectors around lakes, agriculture-coffee. However, the organs do not 

release data. In addition, the professionals do not have detailed knowledge of the investment 

opportunities.434

6.1.4. Current Practical Problems 
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The first investment problem with regard to the follow up and the implementation of investment projects 

is attributable to investment organs. The main problems are the following:435

The first problem the organization of the investment organs including insufficient structuring, lack of 

work force, shortage of budget, vehicles and materials. The second problem is lack of knowledge and 

experience to regulate and to permit incentives. Thus, investment organs need to train their personnel to 

upgrade their knowledge and skill to regulate investment projects. The third problem concerns failure to 

formulate and implement strategies for regulations and to give incentives for investment. The fourth 

problem relates to data. There is lack of experience to systematically gather data and make it available for 

the required purpose and goal. Fifth, there is also a problem in the coordination among investment organs. 

The organs are not properly coordinated in regulating investment. The sixth problem is failure of 

investment organs to check the correctness of particular information given by investors in the due process 

of licensing. The last drawback is that there is no information network to link all the investment organs 

with one another.

 

 

436

The second group of investment problems is related to the investors themselves. The main ones 

include:

 

 

Problems Attributable to Investors 

 

437

A. Some investors do not reveal correct information when they come to the investment 

organs to obtain investment license or different services related to investment; 

 

B. Many investors are blamed for not informing the investment authorities of the change of 

their personal address after they have obtained investment permission; 

C. Based on the Proclamation, investors do not report every six month of their investment 

progress and those few, who report do not reveal sufficient and complete information; 

D. Sometimes investors change the place of their investment. What is surprising is those few 

investors who change the locality of their investment do not inform this fact to the 

relevant authorities. 
                                                             
435 Asefa and Etal; 2007:3 
436 Ibid 
437 Ibid 



 

Problems Attributable to Service Rendering Organs 

 

The third group of problems in relation to investment is associated with service rendering bodies of the 

government. The most significant ones include:438

A) The service rendering bodies of the government fail to organize different investment desks to 

facilitate the services rendered to investors; 

 

B) The service rendering organs are not able to work in collaboration with other service rendering 

organs. There is also no effort by the service providing organs to provide their services at a grass 

root level to facilitate their task; 

C) Due to their misconceptions of the national responsibility and institutional obligations they are 

charged, the service providing agars take too much time in handling the investment affairs of 

licensed investors. 

D) The service providing organs do not perform their tasks in accordance with their annual work 

plans. In other words, investment organs do not meet their annual plans.  

Infrastructural problems – 

 Even though Ethiopia has lots of strengthens as an investment location, there are also practical problems. 

 

1) Poor infrastructure is the first practical problem of investment in Ethiopia. This problem is very 

much related to the country is being a least developed one. Foreign investors in our country demand that 

of the Government give attention to the infrastructure facilities. The Ethiopian Government tries to 

respond to the problem: it improves roads and air ports; however, the problem is not resolved. 

Telecommunication and power are areas in which investors are complaining about. Although mobile 

phones hare been in use in our country, there is till huge problem in terms of uneven distribution and poor 

network problems are paramount. What is more, power disruption is becoming a serious problem to 

investors because investors are required to furnish themselves with generators to cope with the power 

failure.439
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 This problems increases costs because investors are required to pay for generating power. This 

in turn may be the reason to increase prices of commodities and services. 



 

The availability of social and economic infrastructure like road, telecommunication; water supply, power, 

education and health are the major factors accelerating economic development of a country. 440

There is a problem with regard to roads, telephone, electricity, water etc through out the country. Most of 

the Regions do not have well inter-connected roads and do not have sufficient electric power supply.

  The 

absence. or in adequacy of infrastructure retards the development. In addition to this, the tedious 

bureaucratic procedures have the power to discourage potential investors.  

441

Bureaucratic problems- There is a bureaucratic problem, particularly lack of efficiency and 

transparency in the administration of investment.

 

 

442

Privatization – The process of privatization of public enterprises has become so slow over the last 

several years, and nearly stalled. Hence, some investors began to question the commitment of the 

Government to the market economy.

  Further, the concept of one-stop-shop service is not 

implemented. Thus, investors need to go to the relevant organ of the Ministry of Trade and Industry to 

register their business organization, for example. In short, no necessary bureaucratic services are rendered 

by a single  investment organ. 

 

443

Privatization of public enterprises has been one of the measures taken to develop private-based 

competitive sector around the world. Privatization in western economies aimed at transferring public 

enterprise working with relative profit to a much better performing private entity.

 

 

444
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 Free market economy 

in turn is a fertile ground for investment. And the existence of privatization indicates the commitment of 

the Government for investment. The contrary would show the reluctance of Government, and that is why 

some investors began to question the commitment of our Government. However, some argue that the 



duration of the prevailing Government in power is not long to question its commitment.445

3. Un skilled and unqualified man power. The workforce in Ethiopia is considered honest and cheaper 

in the eyes of investors. The skills and qualifications of workers remain low, however. In addition, the 

industrial relations are sometimes a problem. 

But, social 

market is as old as free market economy (the existing one)  

 

446 The fact that there are too many labour cases in courts 

may be taken as an indication of the fact that industrial relations are not smooth. What is more, investors 

see labour unions and some parts of the civil service are ill-equipped to promote the idea of market 

economy.447

4.  Inefficiency of Investment Organs-The investment law has introduced the concept of one-stop-shop-

service.

 

 

448 The main purpose of this concept is to reduce effectively the time spent by investors moving 

around different offices to get business operation license, power, telephone, land, water, and access to 

land. 449 However, it is reported that there is lack of communication as to what is needed by each 

department in addition to duplications between departments. 450  According to Mr. David Shin, the 

American Ambassador to Ethiopia, “it is the bureaucracy in the governmental office that discourages 

many potential American investors to invest in Ethiopia and look elsewhere.”451

The other problem related to investment organs is the inefficiency in evaluating and approving transfer of 

technology.

 

 

452 It has been asserted that investment organs lack relevant appropriate experts to evaluate 

and approve investment projects. 453
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Road – constriction  is better today. *Investors include the development of infrastructure in their plans. 

 



In Tigri, 100 projects are studied and one could access them by paying 300 Birr. This could help the 

investor as a preliminary source of information. However, the study must be updated every year. One 

could face a problem to make a huge investment; some officers  say that the land will be given to huge 

investors even in the absence of their petition.454 The practice is poor unlike the explanation given by 

higher officials on different occasions. In Oromia, Some Ethiopian Diaspora went back disappointed  by 

investment organs. There In Harari, there were persons who could not know how land is granted to 

investors within their stay for 15 days.455

1) Explain how tourism offers opportunities to investors. 

 

 

Questions 

 

2) Do you believe that the infrastructure of the country offers enough opportunity to invest in the 

agricultural sector? Give reasons.  

3) Political situation of a host state determines the direction of investment. Assess the extent to 

which the exiting political situation in Ethiopia is conducive for incesthat.  

4) Evaluate the legal protections provided for investors from the investors point of view here in 

Ethiopia. 

5) Discuss investment problems attributable to investors in Ethiopia. 

6) Analyze investment opportunities in your locality. 

 

6.2.  INVESTMENT OPTIONS IN ETHIOPIA 

 

What are the modalities allowed for the investors(s) to invest in Ethiopia under our laws? 

According to Article 10 of Proclamation No 280/2002 (as amended), investment may take place in one of 

the following forms: 

-  Sole proprietorship 

-  Business organization 
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-  Public enterprises; and 

-  Cooperative societies 

Let us now discuss the investment options in detail. 

 

 

 

6.2.1. Sole Proprietorship 

 

Pursuant to Article 10(1) (a) of Proclamation No 280/2002 (as amended), an individual can undertake 

investment transactions. Persons who engage in a business without involving others to share ownership of 

the business are known as sole traders. They are also called traders or businesspersons. 

Sole proprietorship is business in which only one individual owns all the assets, and operates in his/her 

personal capacity.456  It is also called an “individual proprietorship”, which is the simplest and the most 

common form of business organization in some countries.457

In fact, a one-man company is becoming more populas in German, Greece, Spain, Finland, Italy, 

Netherlands, and Sweden to avoid “false members” required by law.

 Our Commercial Code, it may be said, does 

not recognize one-person business organization. It does not recognize one person company. 

458 It also  regarded as a good start to 

begin  business.459

It is easy to establish because no formalities are required in principle. An individual may simply start 

trade by his/her initiative. Thus, a sole proprietorship is a form of business which offers a distinct 

advantage in this respect over other forms of business organizations. However, certain formalities are 

imposed, in America, where the sole proprietor operates a regulated business, hires employees, uses a 
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trade name, or expands into other states.460

One essential characteristic of a sole proprietorship is that it is established and managed by an individual. 

Thus, it can be regarded as an extension to the life of an individual.

 A license is required to carry out a particular business [Ibid]. 

However, in Ethiopia for a business organisation to exist there must be at least two persons associating. 

461 This type of business organization 

has some advantages.  The first and the greatest advantage is that it is easy to form and it offers a greates 

degree of flexibility in managing the business. The individual proprietor, as a sole owner, may operate the 

business as s/he wishes and chooses. S/he has  the power to decide on all affairs of the business. Thus, 

s/he may decide to employ persons who can help him/her in the operation of the business. In general, 

management is usually flexible and informal in a sole proprietorship.462

The sole proprietor is the complete owner and as a consequence of this, s/he has the power to control the 

business organization (firm).

  

463

An other way to eliminate unlimited liability is contract. Therefore, the sole proprietor, in the USA. can 

limit his/her liability only to the assets of the firm and does not extend to other his/her personal properties 

by agreement. However, such an agreement provides little advantages. Particularly in cases where the 

sole proprietor has contributed his/her personal assets as collateral to secure loans for the firm.

  The fact that the owner controls and runs the firm implies unlimited 

liability. Thus, the sole proprietor is liable personally for all debts of the business organisation. Thus, 

there is a risk of to investment, which would extend to all personal assets, including the proprietor’s 

home, car, furniture and so on. Insurance is regarded as a device to diminish the risk of unlimited liability 

to some extent. However, it would be costly and impractical to ensure against every conceivable business 

hazard.  

464

The unlimited liability of the sole proprietor is a disadvantage, which discourages one to establish one’s 

own business organization because a wealthy person may hesitate to take the risk of liability which would 

extend to the other personal assets.

  

465

In principle, sole proprietorship terminates by law upon the death of the proprietor. Exceptionally, 

however, the death of the proprietor may not terminate the sole proprietorship. For example, it is possible 
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to enter into an agreement with an employee or relative to buy and continue the trade upon the death of 

the owner. The owner may also assign the sole proprietorship to others by will. What is surprising is that 

such acts are rare and there is no assurance of continuity of the trade in case of sole proprietorship in 

countries where such a business organization is practiced.466

 

   

A person who carries out a trade individually may have the following advantages:  

I) Management- S/he can manage the trade in a manner it suits him/her; 

II) Quick decision- It offers the opportunity for quick decision making with regard to the affairs 

of the trade; 

III) Employment- Only s/he determines the number of people to be employed and their 

qualifications, to needed to run the trade. 

There are also disadvantages in managing trade individually. Most importantly, it is only the individual 

trader who is liable to all his/her creditors. In other words, his/her liability is unlimited, so that creditors 

may claim even from his/her pocket or property, which is not destined for the trade. What is more, it lacks 

the advantages of carrying on trade through business organization(s) together with others.  

The advantages of trading ingroup may include: 

 Legal personality-A business organization that is intended to be formed may acquire legal 

personality. Thus, the business organization itself may sue and be sued or own property. 

Liability- Some business organizations enjoy the privilege of limited liability. Thus, creditors of 

such business organizations cannot stretch their hands to the personal property of the 

members of the business organization. This is a very crucial advantage to members or 

partners. 

Management-It offers the possibility of management of the business organization by those who 

have time and knowledge to manage the same.  Thus, those who are busy and have no 

profession in the management of the business organizations will benefit from this 

opportunity.  
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6.2.2. BUSINESS ORGANISATIONS 

 

According to Article 10 of Proclamation No. 280/2002(as amended), investors have options to invest 

through business organisations. The following types or forms of business organizations are recognized 

under our Commercial Code (Art. 212):  

ordinary partnership; 

general partnership; 

limited  partnership; 

joint  venture; 

share company; and 

private limited company. 

Ordinary partnership, general partnership and limited partnership are partnershipwhile Share Company 

and private limited company are companies. Hence, it is possible to reclassify these business 

organizations into three as follows:467
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partnerships; 

joint venture ; and 

 companies. 

 

A) PARTNERSHIPS 

Partnership (societe en nom collectif, socie dad colectiva, or offene Hadelsgese//schaft) is a type of 

business organization seldom utilized by foreign investors. Partnership arises from a partnership 

Agreement. Partnership agreement is essential for all business organizations under our law. Article 211 of 

our Commercial Code provides that  



A partnership agreement is a contract whereby two or more persons who intend to join 

together and to cooperate undertake to bring together contributions for the purpose of 

carrying out activities of an economic nature and of participating in the profits and losses 

arising out thereof, if any. 

The important elements of this definition are: 

• There must be two or more persons; 

• These persons must have the intention to join together and cooperate; 

• They must contribute to the purpose of the trade;  

• They must carry out economic activity; 

• They must share the profit and losses arising out of their activities; and 

• They must agree upon the above and other points, so it is a contract. 

It is possible to carry out activities ranging from a small one to a large business through a partnership. 

Partnership is different from sole proprietorship in that there are several members in partnership.468  In a 

general partnership, all partners are personally, jointly and fully liable to each other and to a third party.469 

It has legal personality470 and can sue or be sued in its own name.471

The liability of members of partnership is unlimited.

  

 

472  In addition, the shares are not freely 

transferable.473 Further, it is established by a relatively small number of members, who will not offer to 

raise more capital. Furthermore, the death, incapacity, withdrawal or disagreement of any partner will 

dissolve the partnership.474
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  In general, those points make partnership a less attractive option. 

 



In the case of limited partnership, (societe en Commandite simple, sociedad en comandita simple, or 

konnanditgesell schaft), limited partners who do not participate in management have limited liability. 

However, the liability of the general partners or managing partners remains unlimited. 475  Other 

disadvantages of partnership are also exist in a limited partnership.476

Joint venture is one form of partnership without having legal personality.

  

B) JOINT VENTURE 

477 Since it is not subject to 

registration, its formation is quicker and less formalistic. 478 Joint venture is profaned because for its 

simplicity, flexibility and changeability. It also offers the advantage of secrecy.479

No one form of business organization is perfect. One form has some advantages that the others lack; and 

it has some drawbacks the others avoid. Thus, investor(s) should careful consider the “pros” and “cons” 

of each form of business organization to select one.

 Though joint venture 

has its own characteristics, it is possible to categorize it under partnership. Therefore, our law recognizes 

partnerships and companies as forms of business organizations.  

 

C) COMPANIES 

480

The existence of partnership could be limited; it lacks flexibility, and there is a potential for liability of 

members (partners) because the liability is unlimited.

 

481
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 Thus, people may not select such type of business 

organizations. 

The first advantage of a company is longevity, i.e. there is a potential for perpetual existence. There is 

also unlimited access to capital and to expertise because the number of members is greater than that of 

partnership. The other important advantage a company offers is the chance of freely transferring of 

ownership. 



The other essential advantage of a company is the limited liability. Thus, the liability of members is 

limited to the extent of their contribution.482

In general, a foreigner may have an option to invest in a foreign country through a branch allowed to do 

business in the foreign country concerned and the organization of a subsidiary business organization in 

one of the forms recognized by the host state law.

 On the other hand, the regulation of companies is stricter 

with the intention to ensure the protection of the interests of third parties. 

 

BRANCH AND SUBSIDIARY  

     

483

What is a branch? What do we mean by subsidiary? A branch is an extension or division of an investment 

business organization.

 

484 Subsidiary corporation is one in which a parent corporation has a controlling 

share.485

Some times, the foreign investor will have only one alternative to establish a business organization in a 

host state where the law says so. Thus, local law may require the nationals to own a certain percentage of 

a controlling portion of the enterprise capital. For example, in Mexico, certain activities such as fishing 

and banking may not be carried out by a branch of foreign business organization. However, such activities 

may be carried out by local subsidiary owned partially or totally by foreigners.

 

 

486

Investing through a branch has advantages. Branch operation will avoid the requirements for the 

maintenance of statutory reserves by business organizations. In addition, the restrictions found in some 

legal systems on the number of votes which maybe controlled by a single shareholder will be avoided by 

a branch. Further, branch operation enables meetings of members to be held and recorded at the parent 

business organization. Furthermore, establishing a branch may be selected where the capital exporting 
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country taxes profits of the principal business organization. Thus, establishing a branch will avoid a tax 

on the profit of the new business organization.487

On the other hand, there are disadvantages of operating through foreign branches. The principal company 

will be liable to the extent of all its assets for the liability of the branch when the company operates 

through a branch. This increases the liability of the principal company and this is a serious disadvantage 

of operating through a branch. The other disadvantage is registration and consent of the government to 

operate through a branch. The state will consent only if the branch is qualified under the local law. It is 

very burdensome to file documents and reports which would be a more complicated and expensive 

process than the setting up of a foreign subsidiary. The investor is required to submit a memorandum of 

association and an article of association of the company. This must be translated into the language of the 

host country and certified by a diplomatic representative of the country in which the branch is to be 

established. Additional requirements may also be imposed.  For example, the host state may require the 

law of incorporation be translated, registered, and published. This is a requirement in Venezuela. In 

addition, extensive reports on the company’s worldwide operations may be a requirement.

 

 

488

What is more, an investor may encounter substantial tax disadvantages. For instance, the net income of a 

foreign branch is taxed at the same rate as the net income of domestic business organization, in Brazil. In 

addition, the full amount credited to the home office account is again taxed as the income of non-resident, 

even if not remitted. In Mexico, there is direct tax discrimination against branch operation. Further, 

registration taxes and license fees are often levied on the establishment of a branch. These taxes may be 

assessed on the basis of the overall capital of the company. For instance, in Belgium a 10 percent tax is 

levied on the overall company capital. Nevertheless, in Brazil, the tax is imposed merely on capital 

allocated to the branch operations. Where the tax is levied on the overall capita, that may constitute a 

deterrent against establishing a branch.
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In France, the societe anonyme comes to an end if all the shares come into the hands of a single entity. 490

The disadvantages of a branch can be eliminated by establishing a subsidiary. A subsidiary should be 

established according to the local law. The form of business organization which is often utilized by a 

foreign investor is the corporation. A corporation is a business organization whose counterpart in a Civil 

law legal system is the societe anonyme, sociedad anonima, or Aktiengesell schaft.

 

Pursuant to Articles 210 and 211 of the Ethiopian Commercial Code, business organization must be 

established by members of two or more than two in reasons.  

491

Corporation is selected to carry out a large scale foreign investment. What are the factors that make a 

corporation to be selected in a large-scale foreign investment? The societie anonyme offers limited 

liability to the members.

  

 

492 What do you understand by limited liability? Limited liability is a principle 

“as a result of which members of an involvement company do not have to contribute their own money to 

the assets in the liquidation to meet the debts of the company”.493

Thus, this makes a company preferred by investors. In addition, shares are freely transferable.

  

 

494 Further, 

its continuity of existence, its adaptability to diversified ownership and centralized management make a 

company to be utilized in largescale foreign investment.495

Another advantage of company is that the management, organization, financing and the rights and duties 

of members are provided in detail under the law. Thus, the investor will have a great dense of certainty 

about his/her investment.

  

496

Under our law, Share Company is managed by a board of directors.
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 This gives the government an 

opportunity to nominate directors and exercise effective control over the company where the joint 

investment is made in a share company.  



 

In Germany, the Gesellschaft mit beschrankter Haftung was created in 1899 and its counter part was 

introduced in France in 1925,  in Belgium in 1935,  in Switzerland in 1936,  and in Italy in 1942.  Limited 

Liability Company was introduced in Japan in 1938 and in Greece in 1955.498

In a limited liability company, there is lack of flexibility in its capital structure. Bonds and debenture are 

not available in Limited Liability Company.

  

 

499

In the former West Germany, Limited Liability Company is most widely used by foreign investors. A 

limited liability company is less costly to organize than a corporation (company). In addition, its 

administration is both simple and flexible. Further, there is no a requirement for its members to be natural 

persons (unlike Belgium), or that they be German nationals or residents.

  Under Articles 429-444 of our Commercial Code, bonds 

and debentures are available only to share companies.  

 

500

6.2.3. PUBLIC ENTERPRISES 

  

 

  

One can say there is no one and universal definition of public enterprise. Writers do not reach agreement 

in defining the term “public enterprise”. For instance, an “expert group Meeting at Tangier, Morocco, 

from Dec. 15-20 in 1980 to look into the “conceptual and definitional issues of public Enterprises” ended 

up with convergence of opinion…”501

…Any organisation created on the basis of state property… performs economic activity in 

conformity with the plan for the socio-economic development of the country, operating on 

  In the opinion of this writer, the definition given by the Bulgarian 

law seems to serve the purpose. It reads as: 
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the basis of economic accountability, and is a legal entity…the organisation has a separate 

property…and is the holder of rights and obligation502

This definition works in socialist state, where the economic activity is subjected to central planning. The 

term is also defined in our law as follows. “… [A] wholly state owned public enterprise… carries on for 

gain manufacturing, distribution, service rendering or other economic and related activities.”

 

 

503

The role of government has paramount importance attached to public enterprise. The modern role of 

government is to act in commerce for the purpose of raising a living standard of its people. Hence, public 

enterprises are assigned “the operation of business with that of a government department aimed at 

promoting the public welfare”.

 This 

definition is broad enough to cover activities that public enterprises cover for instance one industrial,and 

agricultural activities. 

 

Public enterprises have their own inherent feature As Yadin pointed out, they are instruments of national 

policy and are autonomous units with legal independence. Public enterprises are, on the one hand, 

corporations and public bodies, on the other. 

 

Some basic reasons are given for the creation of public enterprises. As it is precisely described in the New 

Encyclopaedia Britannica, the following reasons are most important. Fiscal motive is the most ancient, 

reason which had been exemplified by the “state monopolies” in commodities, like tobacco, salt, 

gunpowder and alcohol. Strategy is the second reason for the establishment of public enterprise. Military 

consideration is the best example for strategic reason. Cultural and educational considerations may  also 

affect the choice  in favour of public enterprises rather than private enterprises. 

 

504 Public welfare means “the state of doing well especially in respect to 

good fortune, happiness, wellbeing or prosperity”505
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 of the society. In other words, the promotion of 

public welfare is meant to improve the living standard of the society. Government invests “where the 

risks were too great for private capital, or too much capital was needed and private enterprise was unable 



or unwilling to provide it, or the returns appeared too low for private enterprise, but the project was 

nevertheless necessary in the national interest.”506 Therefore, government invests in “industries that had 

little attraction to the private sector, that is, industries that would be characterized by small profits and 

heavy burdens, or whose investment could not be split up”.507

A public enterprise is established by regulations. The regulations should indicate, among others, the 

purpose of the enterprise, its authorized capital and the initial capital paid up

  

 

508 Once a public enterprise is 

established, it will gain a legal personality so that it can acquire rights and duties. With regard to liability, 

the public enterprise could not be held liable beyond its total assets.509

According to Proclamation No 25/1992, a public enterprise is organized into a supervising authority, 

management board, and managers.

 

 

510 The supervising authority has the power to appoint and remove 

members of the board, and external auditors.511 The board on its part has the power to decide on policy 

issues of a public enterprise, and appoint and dismiss the general manager.512

6.2.4. Cooperative Society 

 

 

cooperative society is defined as “a society established by individuals on a voluntary basis to collectively 

solve their economic and social problems and to democratically manage same”513 It is clear from the 

definition that the main objective of a cooperative society is not profit. It is aimed at solving social 

problems as well. A cooperative society may accrue profit while it works to solve the economic and social 

problems of its members.514

Since it is a cooperative society, members should not be fewer than ten and they should live or work 

within the same area.

  

515
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 Its liability is limited only to the extent of the assets. It acquires legal personality 



upon registration516  What is worth noting is that a cooperative society may be established to carry out 

fishery and mining517

6.2.5. Joint Investment(Joint Venture) 

 Therefore, a cooperative society could be taken as an option to invest on fishery and 

mining. 

 

 

 Two or more persons may come together to pool their capital, human resource and experience on the 

field and invest. Such an arrangement is known as joint venture. In the words of Black’s Law 

Dictionary,518 joint venture is “a business undertaking by two or more persons engaged in a single defined 

project.” The following are necessary elements for the existence of a joint venture:519

A Joint venture may also be described as the participation of two [or more] companies in the ownership, 

management, and control of a third enterprise designed to benefit both [or all]. Persons prefer to join their 

forces if they are going into a country through any kind of direct investment so as to fully control the 

investment. In practice, this is the path that most American and European companies have chosen.

  

A) There must be two or more persons; 

B) There must be a common purpose that the group intends to carry out; 

C) The group must have an agreement to carry out the purpose of the business; 

D) The group should share the profits and losses that arise from the undertaking; 

E) Each member should have equal right in controlling the project. 

520
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 In 

general, a joint venture is an association of two or more persons who have decided to join forces and their 

capital to invest rather than doing it alone.  

 



Joint venture is an American contribution and it has been increasingly used in international business.  The 

modern notion of joint venture for large-scale projects was refined in the American law. Joint venture is 

used in the automobile industry.521

Joint venture, as incorporated under our Investment Proclamation, is a collaborative arrangement between 

two or more persons (companies) to achieve a particular objective or to participate in another new project 

which may be more successfully pursued as a result of their pooling of resources or technology.

 

 

522 It is 

one form of business organization, in foreign jurisdiction that has gained an increasing popularity.523

A) A partnership joint venture –Such type of joint venture is not very different from a partnership in 

the common law legal system. However, a partnership joint venture, one that is formed with a precise 

project in mined.

 

Joint venture may take either of the following forms. 

 

524

B) Corporate joint venture – Occurs  where the parties agree to establish a company through which 

they will carry out their business objectives.

   

 

For example, XYC business and KTZ business organizations come together to join their financial, 

technological and human power to construct a road. Here, the joint venture is established to construct the 

road. Just after the road is constructed, the joint venture will come to an end. This is a partnership joint 

venture. 

525

 

  

Though there is no common legal definition of what a joint venture, is it may also falls into two the 

following most common categories.526

• Corporate joint ventures 
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• Contractual joint ventures 

Corporate joint ventures are the most common ones. This type of joint venture takes the form of a 

company established under generally applicable company law. Thus, the participants take up their share 

while the assets of joint venture are vested in the company. 

 

Advantages527

• The formalities to establish are known by foreigners because they are almost the same.  

 

• The liability is limited. 

• It is easy to transfer the interest of the participants. 

• It offers a capacity in finance etc.  

The major disadvantage is that the foreigner can not arrange it in the most taxless system.  

Contractual joint venture is commonly used in the petroleum and mining industries. 

The joint venture cannot own property but offer the following advantages:528

• Each participant can participate in the venture owned of the assets; 

 

• Each participant can contribute its share and is entitled to deal  with it separately; 

• each participants will be accountable to its contribution; 

• the management may be done separately by managers of delegation; 

• the participants may choose the governing law and the mechanism and forum for the resolution of 

the dispute 

Disadvantages529

• Complexity and cost of establishment, Joint ownership of the project and the transfer of it, 

requires financing it. Thus, it is complex and costly. 

 

Joint venture has the following drawbacks 

• 3rd party liability-  All participants involved will be held liable to a third party; all may be jointly 

and severally liable. 
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• Dispute  Resolution-The parties must always turn to the JVA for guidance on their relative legal 

position; there maybe a delay in responding by the JVA and it will be too late to approach the 

court or an arbitration to rewrite the JVA. 

 

In the Ethiopian legal system, a joint venture was530 governed under the Council of State Decree No 

11/1989(latter Proc. No 32/1989).  According to Article 4 of this law, parties to the joint venture may be 

the Ethiopian State (including state enterprise or financial agency capital, Ethiopian cooperative), on the 

one hand, and foreign state, state enterprise, financial agency or private capital, on the other hand. Joint 

venture arises from joint venture agreement531

A joint venture can commence operations only upon its registration with the appropriate state organ (the 

then Ministry of Domestic Trade).

  that must be approved by the State Committee (at that 

time). 

 

532 The Joint venture agreement should be submitted for approval and 

registration.533 This clearly shows that the joint venture agreement should be made in writing as opposed 

to the joint venture envisaged under our Commercial Code.534 The consequence of registration of a joint 

venture under Investment Law is that it will acquire legal personality, and this enables it to transact 

investment and to sue and to be sued in its own name.535

The issue of liability is another point of distinction between a joint venture (as a form of business 

organization) and a joint investment (as an option to carry on investment). According to Art. 275(2) of  

the Commercial Code, all partners have the status of managers in the absence of appointed manager(s). 

Consequently, a partner who manages the joint venture will be fully liable.

  This is another distinguishing feature of joint 

venture under the law of investment compared to a form of business organization provided for under Arts. 

212 & 277 of the Commercial Code. Pursuant to Art. 272(3) of the Commercial Code, a joint venture as 

one form of business organization, “does not have legal personality”.  

 

536
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 What is more, every partner 



should deal with third parties in his/her own name 537  and may be fully liable. In the case of joint 

investment, however, partners are liable only to the extent of their contribution and commitments. 538 We 

have seen that a joint investment has legal personality, and thus the joint venture is liable only to the 

extent of its assets.539

The management structure is another point for distinction between joint venture and joint investment. A 

joint venture should be managed by one or more mangers who may or may not be partners.

 

 

540 Where a 

manager is not appointed, every partner has the right to manage a joint venture.541 On the anther hand, a 

joint investment is managed by a board of directors and manager(s). 542 This is a feature of a share 

company as envisaged under the Commercial Code.543

The decision to engage in a joint venture to do foreign direct investment may be made out of preference, 

or necessity. A foreigner (company) may decide to invest with partners (joint venture) if it is the best way 

to be successful after considering all other things. In such a case, a joint venture is established as a 

preference. On the other hand, where it is the only option, it is done out of necessity. For instance, some 

countries will not permit a whole ownership of a foreigner on certain fields. In such a case, the choice of 

the foreign investor is either to forego the investment or to enter a joint venture if it/s/he decides to 

invest.

 

 

544

Why is joint investment required? 

 

Coming to Ethiopia, pursuant to Article 5(2) of Proclamation No 280(2002(as amended) an investor 

(local or foreigner) can invest in the manufacture of weapons and ammunitions; as well as 

telecommunication services only in joint venture with the Government. Therefore, a joint venture in these 

two areas is a necessity that arises out of the Ethiopian Investment law. In this case, the Government is 

only a partner who co-investments In the aforementioned areas.  
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From the host developing countris point of view, the following could be the reasons governments require 

foreign investment  tobe made through joint venture.545

What are the points that must be considered in deciding to invest through joint venture?  

 

 

A) Government may require a joint venture in the areas that have social goals to be achieved. For 

example, the government may need to increase employment, and to provide social services which are not 

profitable in certain localities. Thus, the government as a shareholder can decide to invest in some 

economic areas to achieve some public goals even though they may not be    profitable.  

 

B) The host state may also require local participation to share in the growth of the economy. The desire of 

developing countries is to empower local investors so as to make them competent. Thus, a government 

makes it mandatory to join with a local partner to invest in lucrative sectors so that local in Gestures can 

share in profits of the investment. 

C) There is also a desire from the host countries to invoice local personnel in the ownership, management 

and control of the enterprise. This would offer the opportunity for locals to learn how to manage the 

investment project. So, it ensures the transfer of managerial skills to local investors. In addition, the local 

investor will reject unnecessary decisions and measures that would affect the interest of the host state and 

that my be decided by the headquarters of the multinational enterprises. For, example, the multinational 

enterprise may employ an input to the production that adversely affects the environment, or the investor 

may wish to decrease the number of local workers, and this definitely increases the member of 

unemployment. If a local investor is a co-investor, s/he would fight at least to minimize such measures 

,hence, the decisions made by the investors may not adversely affect the interest of the host state. 

 

D) Joint venture may also offer an advantage to the host government to address security concerns. Where 

the economic sector of the investment is security sensitive, such issue may be addressed properly by 

having a co-investor from the locality. More efficiently, the government being a partner in certain 

economic areas would definitely help the host state to address the fears of the government in the fields.  
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To make partnership with a local company, it is essential to calculate the expected returns based on the 

following information. The first question the investor should raise is what are the costs to the company? 

To address this question, it is possible to consider the required finance, technology supplied, and the 

managerial and market costs. It is also important to consider the loss of exports or “the loss of the most 

economic use of resources by a loss of control”.546

Benefits to the company should also be considered. The benefits will be those related to the market. If the 

investment offers a good market opportunity  it is advisable to invest in joint venture. The investment 

may accrue dividends, interest payments, marketing technical assistance and so on to the parent 

company.

  

 

547

Percentage of ownership is the other essential point to be taken into account. Thus, the next question to 

ask is what percentage of ownership to the company is require A certain level of ownership could justify 

contributing to a joint venture. In most cases, the law of the host country determines the upper limit that a 

foreigner could own (in the form of share). Accordingly, the share should reflect the contribution to the 

joint venture.

  

 

548
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The other essential issue is to determine who the potential partners are, and what have they to offer Here, 

the foreign investor must go through a systematic selling process to determine the right partner that fits 

its/ his/her goals. The foreign investor should avoid making a mistake in this regard because such a 

mistake may not be corrected once a joint venture is made.  

 

What are the advantages of a joint venture? From the foreign investor’s point of view, a joint venture 

offers some advantages. Let us consider some of them as follows. 

 



A) Raising Capital- A foreign investor should have sufficient capital to invest on a certain sector of the 

economy. However, the investor may not have the required capital to utilize the investment opportunity in 

a host state. In such a case, collaborating with other investor would be a solution. Thus, a joint venture 

enables the investor to raise the a required amount of capital to invest. 

B) Sharing Risk: We have seen that an investment is inseparable from a risk. Thus, investing In a given 

sector of an economy has opportunity cost. It would be better for a foreign investor to share the risk with 

local investors. Thus, the investor could choose to co-invest with locals through joint venture. 

C) Obtaining Host Nation Identity –As considered earlier, hostility to foreign investment is one of the 

threats to foreign direct investment. If the investor invests an his/her/its own, the local people may 

develop hostile outlook towards the investor. Consequently, this may damage the investor; it would be 

very difficult to establish good will and penetrate into the market so as to be profitable. For example, if 

there are butcheries, one national and the other foreigner, the people in that particular locality may prefer 

products of the national butchery to that of the foreign one Nevertheless, if the investor joins the local 

investor, such a problem could be minimized or avoided. Therefore, a foreign investor collaborates to co-

invest in joint venture to minimize at least the risk.  

D) Securing Components and Market-An investor needs inputs to its investment that  are available in 

the locality cheaply. To secure inputs, the investor may co-invest with the local investor who produces 

these inputs. This way the foreign investor can make the locals dependable suppliers of the components to 

its/his/her investment because they will have interests as shareholders of the investment. Further, the local 

investors may have an established marketing chain. Thus, the foreign investor could co-invest with them 

to be beneficiary of the market they established. In other words, a joint venture will enable the foreign 

investor to share monopoly markets.549
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E) Obtaining needed managerial skills -A particular investment should accumulate local circumstances 

and culture of the society. The local investors may have a managerial skill to run the investment without 

violating local circumstances and the culture of the people. This managerial skill is essential for the 

existence and continuance of the investment. Thus, the foreign investor will obtain such an advantage by 

co-investing with local investors through joint venture.  

F) Obtaining real property – Some countries do not allow foreigners to own real property such as 

buildings and land. Thus, a foreign investor may opt for joint investment to invest. 



G) Obtaining favourable Treatment –Some states offer preferential treatment to foreign investors who 

co-invest with locals because the host state needs to strengthen local investors.  Thus, a foreign investor 

may benefit by co-investing with the local investor. Further, matters such as customs clearances, export 

permits and other administrative matters concerning the investment will be smoother where the foreign 

investor co invests with locals through joint investment.550

We have seen that joint venture offers a number of advantages. However it also has same disadvantages.  

The main disadvantage of joint venture is that the local investor becomes so passive if he depends on 

foreign technology

 Therefore, a foreign investor chooses a joint 

venture. 

H) Associating with Famous Individuals –Some times, it may be very difficult to invest unless the 

investor has the right people at the right place. Trying to break through the bureaucracy on his/her own 

could be too difficult for a foreigner. On the other hand, there could be local investors who have goodl 

connection with the government. Thus, the foreign investor would solve the problem by co-investing with 

local investors who are favoured by the government. 

I) Obtaining needed technology-Sometimes there could be high technology that best fits the investment 

in the host countries. The foreign investor can benefit from that superior technology if s/he/it co-invests 

with the local investor who has the technology. Therefore, investment in joint venture is preferable or 

attractive.  

In general, the abovementioned points could be considered as points that attract a foreign investor to 

invest in joint venture. However, that does not mean that these are the only factors that attract foreign 

investor to invest in joint venture. 
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 because, the necessary technology as an in put is cams from a foreign country by 

the foreign investor.  

  

Choosing a local partner 

 



 What are the options for a foreign investor to invest in joint venture in a host country? A foreign investor 

may have the option to choose either private partners or state as a partner. Private partners as investor 

will have the same objective as a foreign investor, i.e. to maximize their profits. This would attract the 

foreign investor to co-invest with private partners. Further, a private partner avoids any affiliation with a 

government.  Thus, the risk would decrease the hostility if the existing government will be replaced by 

another one.  

State is another option as a partner for foreign investor. Being a partner with a state has an advantage of 

hastening the process of admission and investing within a short period of time. A state as a partner may 

know better how to apply for admission and address obstacles of investment permits. Further, state 

officials may not be as serious as in the case of private partners in proliding facilities for foreign 

investors. In general, it would be advantageous to co invest with a state in joint venture. 

 

However, a state as a partner has also disadvantages. The first disadvantage is that the state will seek to 

represent its objectives.552  For example, the state may use it to decrease unemployment and consequently 

persons that are not welcome by foreign investor may be recruited. In addition, the foreign investor could 

not dismiss the workers as s/he/it wishes without the consent of the government. Consequently, this 

would at least cause the profit from the investment to decrease, or not to increase. Secondly, state policies 

would clash with the profit motives of the foreign investor.553

The third disadvantage of the state as partner is that the state will assign persons in the board of directors. 

Hence, the constant presence of directors of the state at the board meeting of the joint venture will enable 

the state to promote its policy. 

  The basic motive of state in investment is 

to promote social goals rather than profits. On the other hand, a foreign investor is running for profit.  

Thus, their motives are contradictory 

 

554

Disputes could arise from the investment transaction. The mechanism of dispute settlement is one factor 

that would attract or pull foreign investment. Where a foreign investor co-invests with a state through 

joint venture, the state will use legislative and administrative powers to ensure the implementation of its 
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policies in dispute.555

We have considered practical problems in investment activities. Accordingly, we have seen that some 

investors fail to give correct information, fail to report to the relevant investment organ, among others. 

 As discussed earlier, a decision to select a private partner or state requires care and 

knowledge of the result of the choice.  

 

SUMMARY 

 

We have learnt that the Ethiopian economic policy, being liberal, is the first opportunity to invest in 

Ethiopia because it offers a conductive environment. In addition, we have said that the agricultural sector 

offers opportunities to invest. The first important point is that Ethiopia is a country endowed with 

favourable climate to produce all types of crops. Regarding to fishery, we have seen that the country has 

the potential to produce 30,000-40,000 tones of fish. We have also discussed the agricultural services like 

pest and disease control, technical consultancy offer opportunity for investment invention. With regard to 

manufacturing, we have seen that textile and garment, food and beverage, leather, building materials and 

metallurgy offer the opportunity to invest. 

 

Mining is also another sector that offers investment opportunity. Further, we have learnt that tourism is on 

ever sector for invest mint What is more, the infrastructure also offers opportunity for potential investors 

to undertake investment activities in Ethiopia. 

 

Under the second subtopic of Topic One of this unit, we have discussed favourable situations to invest in 

Ethiopia. The first point we have considered is the political situation of the country which some argue is 

stable while others argue that it is not stable particularly the fear that war could happen with Eritrea may 

be considered as a repelling factor to investment. We have also discussed that Ethiopia being  vigilant, 

domestic raw material is reliable for every investment activity. Further, we have learnt that Ethiopia offer 

market for investors. Above all, we have considered that there is sufficient legal protection for investors. 
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We have also seen the problem of infrastructure like roads, telephone, and electric power. We have 

discussed the bureaucratic problems. The privatization process is not at the level it is expected to be and 

this may force investors to question the commitment of the government to investment. The man power 

available in the country is unskilled and unqualified to meet required level and quantity. We have also 

identified the problem of inefficiency of investment organs in the country. This may create inefficiency in 

evaluating and approving appropriate an investment project that does not harm our environment and that 

would help to transfer appropriate  technology to Ethiopia. 

 

The second major point we have considered under this unit is investment options in Ethiopia. The 

Ethiopian investment law offers potential investor to invest salary. We have seen that this offers the 

opportunity to manage the investment easily. However, we have identified that such an option lacks the 

advantages of investing in group. 

 

The other investment option we have discussed is business organization. Business organizations are 

governed by the Commercial Code. Thus, an investor can establish partnerships or companies to 

undertake investment in Ethiopia. A company maybe either private limited company or share company. 

We have discussed that investors should opt for share company to undertake a huge investment. 

 

In addition, we have seen that investors can establish a joint venture, a type of business organization 

under our Commercial Code which has no legal personality. 

 

We have learnt that a foreigner may invest through a branch or subsidiary to the business organization 

established in his/her own country by registering here in Ethiopia. 

 

We have identified that joint venture as provided under our Commercial Code is different from joint 

investment envisaged under Proc. No 280/2002 and proc. No 32/1989. A joint investment under the 

proclamations is a joint venture which could be established in the form of Share Company. Such a 

business organization is essential to undertake investment activities that require a vast amount of money, 

skill and other instruments.  



 

We have also discussed that a government has an option to invest through public enterprises. We have 

seen that public enterprises give the government the opportunity to promote social purposes in addition to 

maximizing profit. 

 

The other option we have discussed underinvestment modalities is cooperative societies. Cooperative 

societies promote the interest of their members and the society in their locality. We have also noted that 

cooperative societies could maximize profit for members. 

 

 

 

REVIEW QUESTIONS 

I) True/False 

_________ 1) The concept of joint venture is easy and uniformly defined. 

_________ 2) Sole proprietorship offers an advantage of making quick decision. 

_________ 3) Joint venture, as one form of business organization under our Commercial Code, is a form 

of partnership without having legal personality. 

_________ 4) The Amhara Regional State has offered a favourable condition to invest In tourism. 

________ 5) Joint venture, from investment point of view, may be private limited 

                     company. 

________ 6) Under the Ethiopian investment law one can establish one person company. 

________ 7) Most of our regions have well nter- connected roads that favour 

                      investment. 



_________ 8) All investors are honest in revealing information about their investment activities. 

_________ 9) Addis Ababa, being the capital city of Ethiopia and the political centre of Africa, attracts 

investment more than other regional towns. 

_________ 10) Ethiopia offers opportunities to invest on fishery. 

 

II) Choice  

1) If persons wish to invest in banking transaction. they  

A)  must be fife and more in number   B) could be foreigners 

C) could form PLC                          D) all 

2) An investor to wishing to participate an manufacturing military weapons should establish 

A) share company    B) partnership   C) PLC      D) joint venture 

3) The option for foreigners to carry out investment activities in Ethiopia could be  

A) to establish a business organization in Ethiopia  

B) using subsidiary     C) A and B                         D) none 

4) The Ethiopian Government may undertake investment activities through 

A) share company                    B) PLC 

C) Public enterprises                D) cooperation 

5) Which of the following offers investment opportunity in Ethiopia? 

A) textile and garment                B) Oil 

C) tourism                                   D) all 

6) Which of the following is a problem attribute able to investment organs? 

A) efficiency                            B) sufficient workforce 

C) shortage of budget              D) All  

7) One of the following is a favourable situation to invest in Oromia Region. Identify. 

A) small market                           B) large market 

C) less populous city                   D) no natural resource 

8) Privatization in Ethiopia is taken as  

A) an investment option                                     B) a challenge to investment  

C) a conducive environment for socialism       D) all 

9) Investing in a joint venture offers the advantage of  

A) making liable each participant to its contribution 



B) the management may be done together  

C) the management is not easy task       D) none 

10) Joint venture, as one form of option; has the disadvantage of  

A) easy dispute resolution              B) unlimited liability 

C) costly to establish                      D) all  

III)  Matching 

                         A                                                 B 

______ 1) Society anonfine               A) Two type of members 

______ 2) Public enterprise               B) Opportunity to invest 

______ 3) Limited partnership          C) favourable situation to invest in Ethiopia  

______ 4) Mining                              D) Corporation 

______ 5) Market                              F) All members are liable 

IV) Answer the following 

1) Analyze the advantages of sole proctorship from the investor point of view. 

2) Discuss the factors an investor must consider to determine the form of business organization to 

undertake investment activities in Ethiopia.  

3) George ( American ), John (British),  Wayombie (Nigerian), Dendir (Ethiopian), and Wahaye 

(Chinese) need to invest in the floriculture in Ethiopia. Each of them has good deal of capital. 

But, they are not sure how to organize themselves to transact the investment activity they have 

planned. Write a piece of advice for them. 

4) Descnibe how foreign investors can undertake investment activities in Ethiopia through 

subsidiaries. 

5) Evaluate public enterprises as an option to invest in Ethiopia from management point of view. 

6) Cooperative societies, in principle, are aimed at promoting the interests of their members as well 

as the society in their locality. Do you believe that they are good option to carry out an 

investment activity which is aimed at maximizing profit? 

7)  Analyze the concept of joint investment under the Ethiopian investment law/ 

8) Compare and contrast the advantages and disadvantages of investing through Share Company 

under the Ethiopian Investment Law. 



9) Distinguish between joint investment and joint venture under the Ethiopian law. 

10) Do you believe that the investment options in Ethiopian are adequate to promote investment? 

Give your reasons. 
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UNIT SEVEN: INVESTMENT INCENTIVES AND 

GUARANTEES 

 

UNIT OBJECTIVES 



 

After completing this unit, students should be able to: 

• analyse investment incentives; 

• discuss investment guarantees; 

• apply the rues of investment incentives and guarantees. 

 

INTRODUCTION 

 

In the previous unit, we discussed the investment opportunities and options in Ethiopia. After considering 

these areas, it would be very appropriate to consider the investment incentives and guaranties. 

 

Under the first topic of this unit, we will be discuss  the incentives in general. Incentives are given 

because there is a purpose to achieve. Then, we will discuss the economic rational of incentives. Next, we 

will consider investment incentives under the Ethiopian laws.  Further, we will consider the issue about 

rethinking investment incentives in Ethiopia in order to foster investment and thereby development. 

 

The second main topic we will consider under this unit is investment guarantees. The basic guarantees 

provided for investors are repatriation of capital and profits; and guarantee against expropriation and 

nationalization. We will also consider the federal and regional laws in this respect. 

 

 

 

 

7.1. INCENTIVES IN GENERAL 

 



Governments, especially industrialized countries, offer considerable investment incentives to attract 

investment in general and FDI in particular; to steer investment into favoured sectors, activities or 

regions; or to influence the character of an investment. Nowadays, most investment incentives are given 

to both domestic and foreign investors alike. Sometimes, incentives are geared towards large projects or 

specific foreign investors, for example, where advanced technologies that can only be provided by foreign 

investors.are in vowed 556

We do not find a uniform definition for the term “incentive”. It may be defined broadly covering any 

assistance offered by a country to investors. It may also be defined narrowly covering only specific types 

of assistance given to investors.

  

 

What do you understand by investment incentives? 

557   According to SMC Agreement, “incentive” is anonymous to 

“subsidy” when subsidy is granted to investors. The concept of subsidiary includes financial contributions 

made by government and benefit is inferred.558

Incentives are any measurable economic advantages afforded to specific enterprises or categories of 

enterprises by a government. in order to encourage them to behave in a certain manner”.

 In short, subsidiary is an advantage given to investors and, 

therefore, it is an incentive. This definition is a wide one. 

 

559

 The grant of a specific advantage arising from public expenditure in connection with 

the establishment, acquisition, expansion, management, operation or conduct of an 

investment of a contracting party or a non-contracting party in its territory.

  

Investment incentive is defined by multilateral agreement on investment (MAI) as: 

560

From the above definition and explanation, we can observe that incentive is granting of public 

expenditure. that is a financial contribution to the investors. The main purpose of incentive is to attract 

investment in general. FDI may create jobs in a host country. For example, in 1991,  Ford created 1900 

jobs in portugal and US 484 million was given as incentive. In addition, US $300 million was given to 
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Mercedes-Benz in Alabama in 1996 for creating 1,500 jobs. The capacity of developing countries in 

extending such incentives is limited. Thus, developing countries offer tax exemption or other assistance as 

an incentive to attract desirable FDI. Developing countries subsidized infrastructure to export-oriented 

investments. Governments, like Singapore and Malaysia, have employed incentives such as pioneer 

industry programs to attract FDI in industries that do not exist in the country. Diffusion of knowledge 

brought in by Multinational Enterprises (MNEs) in the host country is another area of investment that 

attracts incentives. Countries such as Singapore, Taiwan, Korea and Ireland, have employed protective 

measures in the area. Further, creating sub-national or sub-regional clusters of interrelated activities that 

facilitate the spillovers of knowledge through informal and social contracts among the employers in 

addition to traditional buyer-seller links is used to accomplish knowledge diffusion.561

A) FISCAL INCENTIVES 

 

 

Incentives may include measures either to increase the rate of return of a particular FDI undertaking, or to 

reduce its costs or risks. The following are the main types of incentives used: 

 

Fiscal incentives may include reduction of the standard corporate income tax, tax rate, investment and 

reinvestment allowances, tax holiday, accelerated depreciation, exemptions from import duties.562

B) FINANCIAL INCENTIVES 

  

 

 

 

Financial incentives include government grants, subsidised credits, government equity and 

participation.563

C) OTHER INCENTIVES 

  

 

Under this category, different types of incentives are included.564
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Regulatory incentives include:  

 Lowering of environmental, health, safety or labour standards; 

 Temporary or permanent exemption from compliance with applicable standards; 

 Stabilization clauses guaranteeing that existing regulations will not be amended to the detriment of 

investors. 

Subsidized services 

 Subsidized dedicated  infrastructure: electricity, water, telecommunication, transportation, ( a price 

less than the market) 

 Subsidized Services like sources of finance, implementing and managing projects, carrying out pre 

investment studies, informant on markets, advice on production process, and marketing 

techniques, assistance with training and retraining, technical facilities to develop know how, 

Market privileges 

 It includes granting of monopoly rights, protection form import competition, closing the market 

to further entry, preferential government counteracts.565

 Preferential government contracts; 

  

 Closing the market to further entry or the granting of monopoly rights; protection from import 

completion, 

Foreign exchange privilege 

 Special treatment with regard to foreign exchange,  

 

Questions 

1) Define the term “incentive” for investment in you own words. 

2) Analyze the purpose of investment incentive. 

3) One of the types of investment incentives is fiscal incentive. Discuss how  encourages 

investment. 

4) Explain market preference as an investment incentive. 

 

7.2. ECONOMIC RATIONALE FOR INCENTIVES 
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Incentives are justified on certain economic grounds First and for most, incentives are intended to 

promote positive economic benefits. These economic benefits include, among others, job creation, 

technology transfer, regulation of foreign exchange. These are crucial points that Ethiopia should 

consider.566

According to Bhalla and Ramu,

 

 

567 “the economic rationale behind incentives is to correct the failure of 

markets to reflect the wider benefits arising from externalities in production”. For example, the creation 

of widely diffused knowledge and the up grading of skills of mobile workers are the expressions of the 

rationale of incentives. Incentives may be justified on ground that it bridges the gap between the private 

and the social returns on an investment. Investment is required to offer benefits to the society and the host 

country. Nevertheless, market failure may occur and this in turn could discourage investors to invest. 

Thus, the government will intervene to correct market failure. Therefore, incentives help to correct the 

failure of markets to relict the gains that accrue over time from declining unit costs. In addition, 

incentives are used to compensate investors for lost return due to other government interventions.  For 

example, duty remissions on imports or performance requirements could result in loss for the investor and 

hence the government may correct such a problem through incentive to investors. Further, incentives are 

important for carrying certain public costs where a government lacks the institutional capacity to bear it 

itself. In general, incentives would promote a number of development purposes. Nevertheless, incentives 

have the potential to introduce economic distortions. Economic distortion may result where incentives are 

more than marginal and are analogous to subsidies on trade.568

According to Article 2 of the draft multilateral agreement on Investment (MAI), incentives may “have 

distorting effects on the flow of capital and investment decisions”. It is important to note that distortion 

could result even in the event that the incentives are granted on a non-discriminatory basis. Certain 

incentives may distort capital flows to the degree that they thwart comparative advantage against the 

interest of a host country to attract investment. This would happen particularly where incentives are only 

granted for certain sectors of the economy.  

  

 

                                                             
566 Aron Mijumdor, “Ethiopian Investment Incentives in the Light of International Investment Law”, Ethiopian 
Journal of Business & Development, Unity University College, Volume 1, number 1, April 2006, p. 3 
567 Bhalla and Ramu; Ibid 
568 Ibid 



 

Pursuant to Article 4(1) of Regulations No. 84/2003, incentives are granted to investors “engaged in 

manufacturing or agro – industrial activities or the production of agricultural products to be determined 

by directives to be issued by the Board”. Thus, incentives under the Ethiopian law are not granted in only 

one sector of the economy. Consequently, it is unlikely significant distortions of investment to happen in 

Ethiopia. 

 

Furthermore, incentives may involve financial and administrative costs. What is worth noting is that the 

cost of incentives should not exceed the value of the benefits to the public.569

The general rule is that developed countries make more use of financial incentives than that fiscal ones. 

This is justified by the fact that fiscal incentives are less flexible and countries need to pass through more 

difficult parliamentary procedures to adopt them. On the other hand, developing countries adopt the 

reverse, That is, they adopt fiscal incentives because they lack the resources needed to provide financial 

incentives.

  

 

The effect of Incentives on Investment Decisions 

 

We have seen that incentives are granted with the intention to attract foreign investment so as to promote 

the development of Ethiopia. FDI can not be easily attracted; it needs competition because other countries 

also have their own strategies to attract foreign direct investment, one of which is offering incentives. 

Governments focus on manufacturing industries and try to attract with incentives. In addition, 

governments offer incentives in agriculture, fisheries, mining and oil exploration. We have learnt that 

incentives entail cost.  

570

Incentives are a policy tool in the global competition to attract FDI and benefit more from it.

 

 

571
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 Incentives 

can be successful only where they can attract investment irrespective of their rationale. In the era of open 



market world economy, each country competes through incentives to drive investment away from 

competing host countries.572

Do you believe that Ethiopia will be successful in attracting investment by means of incentives? The bare 

fact is that the poor countries are relatively disadvantaged in the game of competition for FDI.

 It is crucial to be competent in every aspect (in the economy, know how and 

technology, etc) to come out successful in the competition to attract investment. 

 

573

Despite the competition, incentives are said to play a relatively minor role influencing decisions about 

investment compared with “market size and growth, production costs, skill levels, adequate infrastructure, 

economic stability and the quality of the general regulatory framework.”  Hence, the decision of 

investment is made mainly on the basis of economic and long term strategic considerations concerning 

inputs, production costs and markets. These factors being equal, incentives play a great role in attracting 

investment.

  

 

574

What is Important to note is that different incentives may attract different investors. For example, the 

export-oriented investors seeking inexpensive labour give more value to fiscal incentives than market 

protection or other incentives. On the hand, market-seeking investors a value market protection more than 

fiscal incentives. Thus, it is important to consider different incentives to attract investors. Recently, 

governments are being offering variety of incentives including creating markets for investors.  In general, 

incentives play a role in attracting investment even though they do not rank high among the main FDI 

determinants 

  

 

575

1) Describe how investment incentive may correct market failure. 

  

 

Questions 
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2) Discuss the conditions in which investment incentives may distort the inflow of investment to a 

host state. 

3) Explain the sectors that are eligible for investment under Ethiopian law. 

4) Why do developing countries employ moue financial incentives than fiscal ones? 

5) Different incentives may attract different investors. Comment. 

 

7.3. INCENTIVES UNDER THE ETHIOPIAN LAW 

 

To promote the investment objectives set under Article 4 of Proclamation No. 280/2002, the Ethiopian 

government is committed to grant investment incentives.576 The regulations to be issued should determine 

the type and extent of entitlement to incentives. 577

The investor is allowed to import to Ethiopia capital goods and construction materials that are “necessary 

for the establishment of a new enterprise or for the expansion or upgrading of an existing enterprise”

 Accordingly, the Council of Ministers issued 

Regulations No 84/2003. The regulations provides for the types and extent of investment incentives. They 

are discarded as follows. 

 

A) Exemption from the Payment of Customs Duty 

578 

Further, an investor who is granted custom duty-free is also allowed to “import duty-free capital goods 

necessary for his [her] enterprise”579  The main purpose of such an incentive is to encourage the investor 

to establish an enterprise to invest or to upgrade the already existing enterprise to invest or to upgrade the 

already existing enterprise. Hence, necessary capitals and materials are allowed to be imported without 

paying custom duty. The Investment Board is given the power to ban importation of construction 

materials and capital goods that are produced in Ethiopia with competitive price, quality and quantity. 580
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This provision is based on the rationale to encourage exploitation of domestic products. 

 



One can imagine that if the goods are competitive in quality, quantity and price with those produced 

abroad, an investor would prefer to purchase goods produced in Ethiopia because this would surely offers 

an advantage for the two managers of the businesses for more frequent person-to-person contact. It also 

saves transportation cost that would have been, paid had it been exported from abroad.581

What is more, the incentive to export “spare parts whose value is not greater than 15% (fifteen percent) of 

the value of the capital goods to be imported”

  What is more, 

purchasing capital good in Ethiopia would save the time for the investor. Thus, so long as the local 

producers are competitive, the investor would prefer to purchase these products to the foreign produced. 

ones Therefore, one can conclude that competitive local producers do not need such assistance. Do you 

agree with this conclusion? 

 

582

 There are conditions required for an investor to be allowed for exemption from payment of customs duty 

to import vehicles? The Board is empowered to determine the conditions to be fulfilled by an investor to 

  The capital goods that are used in the investment 

naturally esquire spare parts to service. Thus, the investor who is eligible to import capital goods and 

construction materials to establish an enterprise or upgrade the existing one is also allowed to import 

spare parts only with limited value. 

It is worth noting that the provision provided under Article 8(3) of the regulations has a protectionist goal. 

That means, the existence of the provision would protect competitive local producers to see their products 

without facing a competition with foreign producers.  

Even though the provision of Art. 8(3) Regulations is intended to encourage investors to use local 

materials, it does not require investors to use local material as an input in the production problem. Thus, it 

would be possible to conclude that our law in this regard is not in line with the TRIMs Agreement that 

provides that the investor is to use domestic content as stipulated in paragraph 1(a) of the Annex to the 

TRIMs Agreement. 

 

What are the conditions to be fulfilled by ab investor to be eligible for exemption from the payment of 

customs duty to import vehicles? 
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import vehicles. However, any investor is allowed to import duty-free “Ambulances that are used for 

emergency cases for employers; and buses for tour operational services” (Art. 9 Regulations No 84/2003]. 

 

Does the provision of Art. 9(b) of the Regulations No 84/2003 allow any investor to import buses? Hence, 

only an investor who invests on tourism is allowed to import buses duty free. On the other hand, any 

investor is given the privilege to import ambulances to handle emergencies so as to preserve the safety 

and health of employees. 

 

An investor who is allowed to import capital goods free of customs duty may wish to transfer these goods 

to another person. However, such a transfer is not without limitation.  An investor is not allowed to 

transfer such capital goods to a third party who is not entitled to similar duty free privileges. The investor 

could transfer the goods after the payment of the customs duty.583

All investors are not eligible for customs duty free importation of capital goods and construction 

materials. There are areas such as real estate development, radio and television broadcasting services, 

travel agency etc which are treated an exceptional basis  

  

 

By a contrario reading of the previsions of Article 11 of the Regulations, one may argue that an investor 

who is granted the privilege and imports capital goods without paying customs duty can transfer them to 

an investor who has been granted a similar privilege. 

Do you agree with this? Why or why not? As to the writer, the basic purpose of the incentive is to 

encourage investment irrespective of who carries out it. Therefore, no interest would be jeopardized if the 

capital goods are transferred to an investor who is entitled to a similar privilege.  

 

584

C) EXEMPTION FROM INCOME TAX 
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The general principle is that everybody who accures income should pay an income tax.585  An income that 

is taxable may be derived from business activities.586

However, an investor may be eligible for exemption from income tax. An investor who is engaged in i) 

manufacturing, or b) agro-industrial activities, or C) the production of agricultural products that are to be 

determined by directives issued by the board is eligible ( Reg No 84/2003, Art. 4(1)). In addition to invest 

in the aforementioned sectors of the economy, an investor should export at least 50% of his/her products, 

or if s/he is not directly involved in export, s/he should supply 75% of his/her products to an exporter as a 

production input.

 We have seen that investment is a business activity, 

so an investor is duty bound to pay income tax. 

 

587

The exemption is given for a five years period. The Board may extend the sever period for seven years in 

special circumstances. Further, the period may be extended for more than seven years by the decision of 

the Council of Ministers.

 As we can observe from this provision, the incentive is intended to promote export, 

which will accrue foreign currency.  

 

588

 The period of exemption way be decreased to two years if the investor engages in investment sectors 

mentioned above and “exports less than 50% (fifty per cent) of his [her] products or supplies his [her] 

products only to the domestic market”.

  

589  Under special circumstances, the board may extend the period 

for not more than five years.590
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Example, John has invested in the manufacturing sector of the economy in Ethiopia. He produces and 

exports 60% of his products to England. Thus, he is eligible for income tax exemption for five years. Let 

us assume that John is exporting my 30% of his product. In this case, he is eligible only for 2 years 

exemption from income tax. 

 



We have seen that exemptions from paying income tax are intended to encourage export. This may be 

clear from the provision of the Regulations, which empower the Board to issue directives to “prohibit 

exemption from income tax with respect to an investor who supplies his products only to the domestic 

market”.591

An investor who invests in less developed “Regions such as Gambella, Benshagul and Gumuz, South 

Omo, Afar Zones Somali, and other Regions…” must be given a privilege of exemption from income tax 

for an additional year.

  

 

592

We have seen that investment is a business. In a business transaction, there could be loss. In case an 

investor faces losses rather than income, the exemption will not help him. Thus, the law provides that “an 

investor who has incurred loss within the period of income tax exemption shall be allowed to carry 

forward his loss for half of the income tax exemption period, after the expiry of such period”.

 This provision is intends to encourage investment in these areas more than other 

regions and thus accelerate development in these less developed regions. Therefore, the development 

between less developed and developed regions of Ethiopia will be balanced. In other words, the 

development gap will be reduced to the extent possible. For example, there is a deference in the level of 

development between Addis Ababa and Gambela. It is possible to attract investment in Gambela more 

than in Addis Ababa, and this will lead to the development in Gambela to be accelerated and get closer to 

that of Addis Ababa. 

 

593

An investor who expands or upgrades the existing enterprise is also eligible for exemption of income tax 

for two years provided that s/he exports 50% of his products and increases, in value, his/her production by 

25%.

  

 

594 The period of exemption will begin when the production of service of the investor, begins.595

Investors (exporters) are also given facilities of the duty-drawback scheme, the voucher, and the bonded 

warehouse. According to the duty-drawback scheme, investors are exempted from the payment of 
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customs duties and other taxes levied on imported and locally purchased raw materials used in the 

production of export goods. Duties and other taxes paid in importing are drawn back at the time of the 

export of the finished goods.596

The duty draw back scheme, which was introduced in 1993, was dogged by inefficiency and long delays. 

The working system has been changed and the responsibility for the implementation of the duty-drawback 

scheme has been transferred from a high level committee to the Customs Authority since 2001. The 

customs authority communicates the amount of duties and taxes to the Ministry of Finance for payment to 

the beneficiary after making the required evaluation. Even though this new system is faster, the huge 

backlog from previous years continues to hamper efficiency.

 

 

597

We have pointed out that a voucher scheme is a facility that is not available to investors who are 

exporters. What is voucher? A voucher is a printed document having monetary value which is used in bill 

of suites and taxes payable on imported raw materials. 

 

 

598

1) Analyze the underlining purpose of the Ethiopian government in granting investment incentives. 

 

Questions 

2) Discuss how incentive may encourage the exploitation of domestic resources 

3) Analyze the incentives granted to investors under the Ethiopian investment law. 

4) Compare and contrast the investment incentives granted to an investor who invests in Addis 

Ababa and in Gambella. 

 

7.4. RETHINKING INVESTMENT INCENTIVES IN ETHIOPIA 

 

Incentives are considered as positive encouragement for development. Hence, host and home countries 

are required to implement development friendly incentives so as to attract investment in developing 

countries and enhance development in those developing countries. For example, ay the protocol amending 

                                                             
596 An Investment Guide to Ethiopia, 2004; Ibid p.59 
 
597 Ibid 
598 Ibid. 



the 1998 Treaty Establishing the Caribbean Community (CARICOM) provides, among others, that 

member states must harmonise national incentives to investment in the industrial, agricultural, and service 

sectors. Incentives should promote development in general.599

According to Chapter 1 of the Common Convention on Investments in the States of the 1965 Customs 

and Economic Union of Central Africa, investments in agriculture exploitation of natural recourses, 

power production, and tourism are eligible for incentives. The investment project needs to go through an 

examination. The criteria for examining projects are: a) importance of the investment; b) participation in 

the implementation of economic & social plans, c) the creation of employment and vocational training, d) 

the participation of nationals of the countries of the Union in the formation of capital, e) use of 

technology f) priory use of local materials and products.

 

 

600

(the Cotonou Agreement). The Agreement reaffirms the importance of transfer of technology for 

development, which must be done through cooperation.

 

 

Home country incentives may also play a great role in encouraging and attracting investment to 

developing countries. Thus, home countries could give incentives to investors to invest in developing 

countries. The only international instrument on the point under discussion is the 2000 Partnership 

Agreement between the Members of the African, Caribbean and Pacific Group States and the European 

Community and its Members,  

601

Further, according to Article 66.2 of the WTO Agreement on Trade Related Aspects of Intellectual 

Property Rights (TRIPRs Agreement), developed country members are duty bound to provide incentives 

to enterprises and institutions in their territories to promote technology transfer to less-developed 

countries.

 

 

602
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 In general, investment incentives are policy instruments to promote development in host 

countries and it is essential to implement them properly. 

 



It is essential to offer appropriate investment incentives especially to investors who invest in social 

activities. For example, investors in the education and health sectors may need more incentives so as to 

attract investors to the sectors. Education sector may not be as profitable as any other kind of investment 

areas and needs more incentives. The participation of investors in there areas is critical to improve the 

standard of education and health. Taking into account the contribution to the economic development of 

the country, many developing countries areatly encourage private investment in education and health 

sectors.603

The government policy with regard to investment is clearly to bring about balanced economic 

development.

 

 

604 To implement this, maximum incentives the country could afford have been directed to 

investments made in relatively less developed localities such as: Gambella, Somali, Afar, and 

Benishangul-Gumuz.605

However, the objective is not yet achieved due to the fact that the incentives have failed to attract more 

investment projects to those areas. The investment projects are highly concentrated in Addis Ababa, 

where the investment incentive scheme is less than that of the peripherals.

 

 

606

This clearly demonstrates that the incentives offered do not attract investors to the peripheral of the 

country. The experience of several countries shows that attractive incentives is a major factors influencing 

the location of investment projects in regional development areas.

 

 

607
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Therefore, it is essential to rethink of investment incentives so as to attract investors to invest in less 

developing regions of our country. 

 

Q1) What should be done to attract investment projects in peripheral parts of Ethiopia? 



 

With regard to incentives,608some investors argue that there is no any difference in the incentives given by 

Regions and those granted here Addis Ababa. They argue that Addis Ababa is a more attractive market 

compared to regions; to invest in a region is costly because it adds transport cost. They complain that the 

words of investment law and the practice with regard to incentives are for apart.609

One investor  reputed that  he faced a problem in implementing incentives while he was importing 

necessary materials like crasher, and loader to invest in Tigry Region. because government authorities 

were not in a position to allow him to import the materials without tax. Due to this problem, the crasher 

had to wait  for two months and the loader for three months in Djibouti. This, he concludes that there are 

problems in the implementation of the law.

 

 

610 He also added that the implementation of investment in 

Addis Ababa is better than other regions.611

1) Do you believe that the investment incentives granted to investors under the Ethiopian law are 

sufficient to direct the flow of investment? Give your reasons. 

 

 

Questions 

2) Which sectors of the economy require more incentive so as to attract investment Why? 

3) Do you believe that investors, under the Ethiopian investment law, are able to bring abast 

balanced regional economic development? Reason out.  

4) Assess the extent to withc investors in your locality are satisfied with incentives granted to them. 

 

7.5. GUARANTEES TO INVESTORS 
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Guarantees to investors are crucial points that are related to incentives. In  this part of the material, we 

will deal will issues related to guarantees to investors.  

 

7.5.1. General Remarks 

 

We have seen that foreign direct investment (FDI) is desired by host states, and to attract FDI, incentives 

have been used. Despite the fact that incentives are available, investors may not decide to invest unless 

guarantees are available for their investment.  

 

Multilateral or bilateral treaties have not provided comprehensive legal protection for foreign 

investments. No international investment code is enforced. In general, there is a genuine need for legal 

guarantees for foreign investors. This need could be fulfilled by the domestic law of the states concerned. 

The host states are in need of foreign investment and therefore, they, should offer legal guarantees to 

prospective investors. If the host states offer guarantees that are acceptable by foreign investors, they may 

be used as incentives to invest. Legal guarantees may not give a solution to all non-business risks. Hence, 

despite the usefulness of these guarantees they cannot be regarded as providing an over-all solution to the 

problem of legal security for foreign investment.612

With respect to guarantees to investors, it is essential to grant it for both domestic and foreign investors. 

In other words, a host country is required to make sure that the law on investment should offer guarantees 

to both domestic and foreign investors without discrimination in order to encourage investment.

  

 

613

Guarantees offered to foreign investors may be found in constitutions and codes as well as in special laws. 

They are known as investment law and are usually assurances of fair treatment, non-discrimination, and 

the like.  The main significance lies in the fact that they are the expression of an attitude favourable to 
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foreign investment. However, investment laws may be easily altered by the government since they are 

unilateral by nature.614

We have seen that guarantees are provided for under investment laws. This fact offers an advantage since 

the guarantees are given in a very precise and concrete manner. Thus, investment laws provide for 

guarantees against expropriation of investment and the right to transfer abroad the investor’s profit and 

capital.

 

 

615

 Contractual Guarantees-In foreign investment, the parties to investment contract are private persons 

and the government. In short, the instruments are hybrids, involving elements of both private and public 

law. Concession contract is the instrument in foreign investment. With regard to the nature of the 

concession contract, there is consensus among authorities on the idea that it has “a double character; it 

relates to public as well as to private law”. Such a view is also extended to be applicable to guarantee 

contract and instruments of approval of investment.

  We will be focusing our discussion on guarantees to repatriation and expropriation in the 

forthcoming part of this material. However, first, let us consider the legal effect of contractual guarantees 

to investment. 

 

616

However, the international principle, that were developed later rejected this principle and accepted the 

view that states are internationally responsible for violations of contracts with aliens only in the case as 

subsequent denial of justice. This view is becoming more popular in recent years. Once investment is 

 

 

The Legal relations that arise from the instruments we mentioned above to create contracts between states 

and private persons are not international instruments in public international law, However they may have 

legal effects in international law and the violation of such instrument may be regarded as a tort under 

international law. This view has been accepted in a number of decisions of arbitral tribunals at the end of 

the nineteenth century and the beginning of the twentieth century. 
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made, the investor is under the influence/power of the state. Thus, the state may exert a pressure on the 

investor.617

In general, there is a consensus that the violation of contracts is illegal in the eyes of international law. 

Such a view is based on the following arguments. First, the view is warranted by the general legal 

principle “Pacta sunt Servanda.” This principle is well accepted and applicable in municipal law with 

regard to contracts between private persons. But in contracts between state and a private person, the 

principles of “public law” (droit public) are applicable. Therefore, the argument based on the principle of 

“Pacta sunt servanda” has a serious weakness.

  

 

618

The second argument to justify the illegality of the violation of guarantee contracts is based on policy 

considerations rather than strictly legal considerations. It is argued that failure of international law to 

consider such illegal actions of state will have a negative impact upon international investment.

  

 

619

Do you accept these arguments? Both arguments are not unjustified but not proved. Some argue that it is 

true that violation of investment guaranties is illegal but there is not general rule covering all possible 

cases.

  

 

620

We have seen that discrimination against the alien is illegal in the eyes of international law. In addition, 

denial of justice subsequent to discrimination is the second type of illegal act. Further, the principle of 

estoppels, which is appropriate in the case of state guarantees to investors, is applicable. It is a well-

accepted general principle of international law common to many or all legal systems. The gist of the 

principle holds that where one by his[her] words or conduct wilfully causes another to believe the 

existence of a certain state of things, and induces him[her] to act on that belief so as to alter his[her] own 

previous position, the former is concluded from averting against the latter a different state of things as 

existing at the same time.

  

 

621
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 Some authorities argued that the principle of estoppels is broader in its 



application in international law than its counterpart in municipal law of many states. It is argued that, 

under the estoppels principle, the host state, by granting special legal guarantees to foreign investors, 

acknowledges that these investors occupy a special position and induce them to act on the basis of this 

recognition. Thus, the host state is stopped from invoking other legal rules which might otherwise have 

been applicable.622

Another general principle of law which might be deemed applicable is that of unjust enrichment. 

According to the principle of unjust enrichment, a person who has been unjustly enriched at the expense 

of another is required to make restitution to that other person. This principle is generally accepted in both 

the civil and the common law legal systems. Thus, a state expropriating a foreign investor’s property in 

violation of its own guarantees under a concession agreement is obliged to compensate the inventor on the 

grounds that its enrichment is unjustified. In such a case, the amount of compensation to be paid to the 

foreign investor would be assessed on the basis of its gain.

  

 

623 For example, George is a foreigner who 

invests in Ethiopia. Let us assume that Mr. George concluded a concession contract with our government. 

Later on the Ethiopian government expropriated the property of Mr. George. Hence, Mr. George may 

argue that the Ethiopian government has violated its contractual obligation and enriched itself to the 

extent of the value of Mr. George

The final principle that would be resorted to is the principle forbidding the “abuse of rights”. According to 

this principle, legal rights should be exercised in good faith, so that they will not have manifestly unjust 

consequences, prejudicial to others.

. Therefore, the Ethiopian government may be obliged to pay 

compensation to him. In addition, the amount should be equal to the value of the property. 

 

624

In general, the fact that the host state guarantees foreign investment expresses its commitment and 

understanding of foreign investment as being essential. If the host state understands that foreign 

investment is essential for the development of its economy, it cannot afford, in the great majority of cases, 

to alienate foreign investors by failing to fulfil their promises. 

 Pursuant to this principle, the host state is duty bound to exercise 

its rights not violating the rights of the investor.  
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7.5.2. Repatriation of Capital and Profits 

 

What do you understand by repatriation? What is its significance as a guarantee to an investor? 

The term “repatriation” is defined nowhere under the Ethiopian investment law. However, it is possible to 

explain it as the right to transfer capital and profits from the investment to the nation of the investor. 

Any investor who invests in Ethiopia has the right to transfer to his/her country:625

 Profits and dividends gained from investment; 

 

 Principal and interest payments on external loans. To felicitate the loan shall be registered with 

the National Bank of Ethiopia; 

 The investor may have right of payment on technology transfer; s/he is allowed to transfer such 

payment to his/her country; 

 The investor is also allowed to transfer to his/her country proceeds from the sale or liquidation of 

an enterprise; 

 Proceeds from the transfer of shares or of partial ownership of an enterprise to domestic investor 

[Art 22(1)(e)]. This provision seems to encourage transfer of shares or partial ownership to 

Ethiopian nationals. However, an investor may transfer his/her shares to foreign investor so long 

as the seller is duly registered in the appropriate administrative organ. Our law is silent with 

respect to transfer of proceed. According to Article 10(A) (ii) of 11SD Model International 

Agreement on Investment for sustainable Development, each part shall permit transfer of 

“proceeds from the sale of all or any part of the investment…”  Thus, the transfer is not limited 

under this model law. Dear student, should the Ethiopian law be amended to widen its scope? 

 Further, any foreign investor is allowed to remit compensation paid to him/her where the 

investment is expropriated.626

 Finally, it is worth noting that our law guarantees transfer of salaries and other payment accruing 

from their employment to the expatriates’ employees in an enterprise.

  

627

 

  

7.5.3. Guarantee against Expropriation 
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One of the threats to foreign investment is the risk of expropriation of the investment itself or the 

enterprise by the host state. 

Expropriation is a governmental taking or compulsory “purchase” of individual property. 628 

Nationalisation is the act of bringing a property under ownership. 629Nationalisation has ideological 

overtone. Hence, it is related with the Marxist doctrine. However, expropriation exists regardless of the 

ideology adopted by a state. Expropriation presupposes compensation unlike nationalisation.  

Nationalisation is made without the view to take away property from wealthy people to minimize 

disparity. in wealth In other words, nationalisation is a method of eliminating the evils of private 

ownership.630

Expropriation may be lawful or illegal. A lawful expropriation is one that (international) law permi; 

though not necessarily encourages.

  

631 The law permits expropriation after just compensation. Where an 

expropriation is undertaken out of law, it may be regarded as unlawful expropriation.632

Thus, the host state has on obligation (contractual) to compensate an alien for injuries caused by non-

performance of the contract by the state. Thus legal basis are there to justify compensation for the injured 

alien. The first basis is that a state is obligated to compensate aliens for any “unlawful interference with 

their contractual rights. As we have already noted, international law considers unlawful any interference 

in the form of a violation of a treaty, discrimination against foreign investor, or a denial of justice. In such 

a case, international law has recognized restitutio in integrum (or ‘specific performance’ in common law 

terminology) as a principal mode of reparation of a material wrong. In addition, pecuniary compensation 

is considered as subsidiary remedy applicable only when restitution is not possible or not claimed. 

However, the international tribunal and domestic practice tends to show that it is only exceptional cases 

that reparation is made through restitution. Thus, when compensation is not an effective means of 

reparation, restitution will be implemented. For example, where the foreign investor is imprisoned 

unlawfully the best remedy would be resue him/her. Effecting an indemnity in this case constitutions 

largely “satisfaction” for the moral wrong against the foreign investor and his/her state rather than 
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“compensation” stricto nessu (in the strict sense). In general, state responsibility is discharged through 

payment of pecuniary compensation in most cases.633

Expropriation should be made for the public purpose. However, writers are divided into two on the need 

for the requirement. For example, Freedman and Amerasinghe oppose the need for the requirement 

whereas earlier writers such as Worthy, Me Nair and Kunz favoured it. Despite the disagreements on the 

issue of public purpose, it may be said that if expropriation is undertaken by way of reprisal it lacks public 

purpose and is considered unlawful. However if expropriation is done for the public good, it has a public 

purpose. Thus, the expropriation that is undertaken by the legislature in implementing social and 

economic interests is a public purpose unless it is made manifestly without a reasonable foundation.

  

 

The second on obligation to compensate may be founded on a lawfull interference with a foreign 

investor’s contractual rights. An expropriation of foreign investment could be lawful. An expropriation is 

lawful if “just” compensation is offered at the time of expropriation. What do we mean by just 

compensation? What is lawful expropriation all about? 

 

634

There are two standards with respect to compensation in case of expropriation. The first standard requires 

the state to effect partial compensation. It is argued that this is based on economic necessity since full 

compensation were to be made, expropriation would be impossible or the expropriating state would go 

bankrupt. Thy argue that the investor is alien and should not be fully compensated.

  

 

635

On the other hand, some adhere to the new that compensation should be full.

  If partial 

compensation covers a major part of the investor’s losses, and is “prompt” and “affective” it is 

unreasonable. 

636
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  The prevailing standard 

of full compensation requires “prompt, adequate and effective compensation” in case of expropriation. 

‘Prompt’ means without delay,(immediately), ‘adequate’ means the compensation must be equivalent to 

the fair market value of the investment immediately before the expropriation took place, ‘effective’ means 

that compensation must be fully realizable and freely transferable. What is more, the investor must be 



given the right to have its case reviewed by a court or other independent body in the host country. 637

We have seen that an expropriation is lawful where just compensation is offered.  This is the rule. 

However, it is disputed in the international legal literature. On the other hand, it is upheld by state practice 

in several recent instances of nationalization. For example, Mexico agreed to pay to the United States  

compensation for agrarian and petroleum properties of American nationals in Mexico expropriated some 

years before, in 1941, In addition, after the second  World War, compensation has been paid for 

investments made by foreigners in the countries of South and Central Europe when they one nationalized. 

What is more the Egyptian government offered to compensate the shareholders of the Universal Suez 

Martine canal company when it nationalized the canal. Then, an agreement was signed on July 13, 1958, 

at Geneva in which the exact amount of compensation to be made was fixed. Therefore, the rule that the 

host state is duty bound to pay compensation when it expropriates a foreign investment lawfully has been 

established under international law. There is also an obligation to compensate in unlawful expropriation. 

Nevertheless, it is worth mating the difference in the manner in which the amount of indemnity is 

assessed in lawful and unlawful expropriation. In other words, the difference between lawful and 

unlawful expropriation lies in the determination of the measure of compensation.

 

Pursuant to Art. 23 of Proc. No. 280/2002 (as amended), an “adequate compensation, corresponding to 

the prevailing market value, shall be made…” in case of expropriation or nationalization of an 

investment. The word “adequate” is different from “full”. However, the sprit of the provision does not 

seem to take partial compensation since compensation corresponds to the market value of the investment 

be considered. 

 

638

Full compensation shall be paid when foreign investment is expropriated. The qualities of full 

compensation are usually its adequacy, promptness, and effectiveness.

  

639

What is adequacy? The indemnity to be paid should correspond fully to the value of the expropriated 

assets. It that is so, compensation is said to be adequate. However, it is difficult to assess the value of the 

asset. The difficulties are partly due to the legal requirements in each case and partly to the particular 

character of modern expropriations and the nature of the expropriated assets. Measures of expropriation, 

as a general rule, affect the all sectors of the national economy. Thus, their final effect is a significant 

change of the economic structure of the country. The subject matter of expropriation may vary in form 
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and thus, it would be difficult to determine its exact value with any precision. What is more, enterprises 

may be huge or large in their size in the national economy and consequently they may have no “market 

value” . It would not be correct to determine the value taking into account their original value at the time 

of the beginning of the investment: the value would decrease or increase as the case may be. The value of 

an enterprise has been determined on the basis of the price of its shares on the stock exchange. This 

method is far from perfect but it is certainly very successful. The value of shares may differ:  if for 

example the valuation is made before the expropriation or after expropriation.640

According to Hull formula, prompt, adequate and effective compensation must be made to foreign 

investor upon expropriation.

 

 

641  On the other hand “just and effective” compensation is used, as a standard 

departed from the Hull formula. This standard is used in the British treaty with Bolivia (1990).642

In general, the value of an enterprise depends on the surrounding legal, social and economic conditions. 

Any change in these conditions entails a variation of the value of the enterprise.

  

 

643

Good will should not be considered as part of an enterprise’s value in cases of lawful expropriation. On 

the other hand, good will may be considered as part of the value of an enterprise in cases of unlawful 

expropriation.

 

Should the possibility of “taking a profit” be taken to value the enterprise or the amount of compensation 

to be paid? Why or why not? With regard, to this the permanent court of International Justice held that the 

possession of customers and the possibility of taking a profit” cannot be considered a vested right of the 

owner of an enterprise. 

644

For instance, Mark is a foreign investor in Ethiopia. He invested on food complex and produces macaroni, 

pasta and biscuits. He gets Birr 6,500.00 as a profit from such investment each month. Let us assume that 

the Ethiopian government expropriates this enterprise. The value of the enterprise should not include the 

 In general, in cases of lawful expropriation of an investment, taking a profit in the future 

time is not considered as part of the value of the expropriated enterprise. This is also true with regard to 

good will of the enterprise.  
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profit that the investor, would gain from his investment. Thus, only the actual value of the enterprise 

should be evaluated and be given to mark as an indemnity for the act of expropriation.  

 

Compensation, in the case of lawful expropriation, aims at the elimination of the actual loss the investor 

incurs and not at the restoration of his/her exact previous condition. Accordingly, prospective profits 

(lucrum cessans) are not compensable. In lawful expropriation, the state is duty bound to pay 

compensation to the foreign investor to the extent of its own enrichment. Payment of profits lost would be 

an addition to the actual value of the expropriated assets. The fact that the foreign investor is in principle 

free to reinvest the sum s/he receives as compensation should also be considered. If the investor receives 

the future profits of the expropriated enterprise that would constitute a kind of bonus in apology for the 

expropriation.645

Further, one would be in severe practical difficulties if one accepts the view that an obligation to 

compensate for future profits. The lost profit would be very huge and that would render the host state 

unable to expropriate the investment enterprise. For example, the lost profits in the Anglo-Iranian oil 

company case would amount to huge sums many times higher than the actual value of the enterprise 

expropriated. Thus, compensation for further profits in all cases of expropriation would render the cost of 

the host country prohibitive to most states. Thus, compensation for future profits is not paid for lawful 

expropriation. A lawful expropriation is one that international law permits, though not necessarily 

encourages. Lawful expropriation should be made only when conditions laid down by law are fulfilled 

and only rarely done when the expropriation is lawful, the state is obligated to compensate only for the 

investor’s actual loss. On the other hand, the compensation should also include for prospective profits in 

cases where expropriation is unlawful. In such a case, the state should restore the status quo ante. What is 

more, it is not essential to consider the possible hardship the state would face to unlawful action.

  

 

646

Political considerations and bargaining are always involved in determining the amount of compensation. 

However, their relative importance cannot be estimated with any precision.

 

647
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In addition, compensation should be prompt. Thus, compensation must be paid either before the taking or 

within a short time thereafter. Further compensation should be effective. If the foreign investor has given 

the chance to utilize the compensation, that is effective. Thus, the compensation must be made in a 

precise form. In general, compensation must be adequate, prompt and effective under international law.648

7.5.4. Federal and Regional  Laws 

  

 

 

The legislation on foreign investment usually contains guarantees against expropriation of foreign 

investment without payment of compensation. Such a guarantee was a guarantee against the fear of 

expropriation without payment of compensation in the past history of states. Particularly, former socialist 

countries are required to give such a guarantee in their legislation to dispel any idea that they still have 

ideological predispositions towards expropriation. Accordingly, Article 5 of the foreign Enterprise law of 

China provides for a guarantee intended to remove the fear of investors concerning  their investment. 

 

Thus guarantees vividly indicate to foreign investors that post policies relating to foreign investments 

(particularly among socialist states) have undergone dramatic changes. According to the socialist theory, 

no compensation needs to be paid in the event of nationalization. Thus, the new legislation promises 

indemnity of the actual value of the property.649

A problem with regard to such guarantees is that the guarantees given by one government cannot be 

binding on a succeeding government, especially where there has been a change of government by 

revolution. The incoming regime may have ideological view different from the previous regime and argue 

that the guarantee given by the previous government is not binding on it.

  

 

650
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On the other hand, despite the change of a regime, guarantees that were held out to foreign investors do 

have legal implications. First, it is argued that such guarantees have indicated the willingness the part of 

the state to transfer a dispute arising from foreign investments to an international tribunal for settlement. 

 

Thus, a bilateral guarantee against expropriation provides for support for transferring any dispute with 

regard to expropriation of foreign investment into an international sphere.651

They are directed to  individual or legal entities that do not have personality in international law. They do 

not extend to the capital exporting state. In general, unilateral guarantees given to bodies which have no 

legal personality in the international law can have no legal effect in international law other than as a pious 

declaration of intent.

  

However there is an argument that unilateral guarantees against expropriation without full compensation 

have no international effect. The guarantees are directed to the investor alone. 

 

652

It is a recognized principle that a nation has a right to expropriate an enterprise irrespective of whether it 

is national or foreign. However, there is a limitation that the expropriation should be made for public 

purposes. In addition, the state is obligated to pay compensation with a standard of “prompt, adequate, 

and just compensation”. Thus is the standard set by developed nations. This standard is stiff and 

developing nations urge a more flexible standard.

  

653

Under Ethiopian law, expropriation is prohibited in principle. Exceptionally investment may be 

expropriated or nationalized provided that:

  

 

654

A) it is made for public interest; 

  

B) it is done  compliance with the requirements of the law  

 

                                                             
651 Ibid 
652 Ibid, p. 97-8 
653 Barton and Fisher; 1986: 913 
654 Proc. No 280/2002 (as amended), Art. 23(1) 



One of the requirements of the law is that compensation should be paid. With regard to the value, the law 

provides that it should correspond to the prevailing market value.655

The other requirement of the law is that compensation should be paid in advance, where the investment is 

expropriated or nationalized.

 In principle, the investor should be 

indemnified the cost of his/her investment. Moreover, it is the market that offers the actual value of a 

property. However, the investment could be very huge and vary in its form. Thus, the market may not 

give the actual value of the investment. Therefore, this provision is not far from problem. 

 

656

Further, the guarantee is granted to both foreign and national investors without discrimination. Where a 

foreigner receives compensation, s/he is allowed to remit the same to his/her country. Thus, a foreign 

investor can remit the compensation paid to him/her out of Ethiopia in convertible foreign currency.

 This is a requirement of promptness of compensation. In general, the 

compensation, under our law, should be adequate and prompt. 

 

657

Investment agreements also include provisions on expropriation and nationalization. Dear student, please 

go to the nearest investment office in your locality and observe the investment agreement. Pursuant to the 

bilateral agreements to which Ethiopia is a party, expropriation or nationalization and any other similar 

measures against the investments are not allowed in principle.

  

 

658 Exceptionally, however, expropriation 

may be made:659

i) for the public interests; 

  

ii) under domestic legal procedure; 

iii) without discrimination; 

iv) against compensation 

 

                                                             
655 Ibid; Art. 23(2) 
656 Ibid; Art. 23(2) 
657 Ibid; Art 23(3) 
658 See Agreement between the Government of the Federal Democratic Republic of Ethiopia and the Government of 
the People’s Republic of China concerning the Encouragement and Reciprocal protection of Investments, 1998: Art. 
4(1) 
659 Ibid 



In other words, expropriation is prohibited unless these requirements are met. The compensation should 

be equivalent to the value of the expropriated investment at the time of expropriation. In addition, it must 

be convertible and freely transferable.  

Further, the compensation must be paid without unreasonable delay. 660

The Amhara Investment Office also is empowered to ensure the implementation of the policies and 

laws of investment.

 The Ethiopian laws on 

guaranteeing expropriation conform with the IISD model International Agreement on Investment for 

Sustainable Development. Under this agreement, no party is allowed to expropriate an investment in its 

territory.  

 

 At the Regional Level 

 

As per Art. 13(3) of Proc. No 2/2003 of the Addis Ababa, administration the Bureau of Trade and 

Industry Development is empowered to implement the investment policy and laws. This makes clear that 

it is the guarantees that are given under the federal Government Investment law that are given to investors 

in the Region. 

 

661 It is clearly provided that the office decides on the petition for investment 

incentives where they fulfil the requirement of the Federal Investment Proclamation.662

Ato Gezahegn

 

 

663

                                                             
660 Ibid; Art-4(2) 
661 Proc. No 4/1988 (amended by Proc No 60/1994) Art 4-chapter 3. 
662 Ibid-Art-4(4) 
663 Discussions made with Ato Gezahegn, 08/07/08, Addis Ababa, 2:00 PM-4:00PM 

 responded to the issue of expropriation by saying that he was never worried about 

expropriation of his investment by the government. However, he explained that he faced problems with 

respect to giving a plot of land to another person (or government itself) after he is granted and  has 

expended some money on the land. He faced such a problem in Oromia Region and Tigrai. He explained 

that he was granted land to build a hotel and expended some money. For building the foundation later he 

was evicted from the land and he was given a substitute. However, the relevant authority decided to pay 



him back what he had paid to the government even though the payment has not yet been actually 

effected.664

1) Why do we need to think about guarantees to investors? 

 

 

Questions 

 

2) Do you agree with the rule that government in allowed to expropriate investment? Give yous 

reasons. 

3) Analyze the concept of repatriation of capital as a guarantee to investe. 

4) Discuss the items the foreign investor is allowed to repatriate according to the Ethiopian 

investment law. 

5) Explain the concept nationalization of investment. 

6) Analyze the concept of lawful expropriation under investment law. 

7) Discuss the standards of compensation in case of expropriation of investment. 

8) Evaluate the Ethiopian investment law on guarantees to investors from the internationally 

accepted principles. 

9) Analyze whether it is possible to nationalize investment under the Ethiopian investment law. 

10) Discuss the requirements of compensation that are provided under the Ethiopian investment law. 

 

 

 

UNIT SUMMARY 

 

We have leant that incentive is any measurable economic advantage afforded to investors in order to 

encourage them to behave in a certain manner, i.e. for development. Incentives to investors may be fiscal 

incentive, financial incentive or market preference. 

                                                             
664 Ibid. 



We have seen that incentives are intended to promote positive economic benefits such as job creation, 

transfer of technology, regulation of foreign exchange. Further, we have discussed that the economic 

rationale of investment incentive is to correct the failure of markets. We have learnt that investment 

incentives have costs and what is essential is to ensure that their cost should not exceed the value of the 

benefits to the public. 

With regard to investment guaranties, we have identified that property right is granted under the FDRE 

Constitution and other laws. We have also seen that foreign investors are granted the right to repatriate 

capitals and profits to their home countries. Most importantly we have seen that expropriation is 

forbidden; this is a rule. However, exceptionally, expropriation may be made for the public interest; under 

the law; without discretion; against adequate compensation. 

 

REVIEW QUESTIONS 

 

1) The value of compensation to be given to the investor in case of expropriation is  

A) Actual value of the property 

B) Profit for the future 

C) The value of the property at the time of the beginning of investment    D) All 

2) Expropriation of investment is  

A) A  rule under the Ethiopian law   B) Made without effecting compensation  

C) Made discriminately   D) Equivalent to nationalization    E) None of the above 

3) A compensation to investment is considered as full when it is  

A ) Adequate       B) Effective             C) Prompt       D) all 

4) According to the Ethiopian investment law, compensation to be made to the investor should be  

A) Greater than the value of the property   B) Adequate   C) Inadequate                  D) Insufficient 

5) Guarantees to investors may be provided under 

A) Investment Codes                  B) Constitutions 

C) A and B                                  D) None 

6) Incentives under the Ethiopian investment law may be 

A) Fiscal                                     B) Exemption from profit 

C) Granting nationalization       D) All 



7) The Ethiopian Investment Law provides incentives to investors who undertake activities on 

A) Agriculture                          B) Ammunition only 

C) Food production                  D) All 

8) The purpose of investment incentives is to 

A) Repel investment                B) Attract investment 

C) Reduce production              D) Assist the poor 
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UNIT EIGHT: NEW CONCERNS RELATED TO THE LAW OF 

INVESTMENT 

 



UNIT OBJECTIVES 

 

After completing this unit, students should be able to: 

♦ identify the new concerns related to the law of investment;  

♦ analyze the principles with regard to environment; 

 

INTRODUCTION 

 

In this unit we will discuss the new concerns of law of investment. First, we will discussing issues 

related to environment. Investment is essential for the development of economy, human rights should 

not be violated under the disguise of investment, however. Hence, we will discuss issues of human 

rights under the second topic of this unit. We will wind up our discussion by summarizing essential 

points. Further, we will have questions that are aimed at helping students to test their progress in 

learning the  maternal in unit. 

 

8.1. ENVIRONMENTAL CONCERNS  

 

Is there any international agreement and investment instrument that aims to protect the environment? 

When we think of international instruments, we are envisaging provisions that impose duties on states 

with respect to environment. The Treaty Establishing the Latin American Integration Association requires 

member countries to 

          “take into consideration, among other matters, scientific and technological cooperation, 

tourism promotion and preservation of the environment”.665

It is observable that, according to this treaty, member states are duty bound to Treaty, member states are 

duty bound to preserve environment. 

 

                                                             
665 Treaty Establishing the Latin American Integration Association, Article 14 



 

Certain preambular language was also proposed by the chair person of the negotiation during the 

negotiations of the Multilateral Agreement on Investment (MAI).  

Recognising that investment, as an engine of economic growth, can playa key role in 

ensuring that economic ground is sustainable, when accompanied by appropriate 

environmental and labour policies, … 

Reaffirming their commitment to the Rio Declaration on Environment and Development, 

and Agenda 21 and the programme for its further Implementation, including the 

principles of the polluter pays and the precautionary approach; and resolving to 

implement this Agreement in a manner consistent with sustainable development, and with 

environmental protection and conservation; …666

However, considerable disagreements among the negotiators have been deserved and it still persists. The 

basic issue here is the balance between the investment liberalization objectives and the environmental 

preservations and principles.

  

 

In short, we can see efforts have been made at the international level to protect environment. The efforts 

made by the MAI particularly are intended to relate investment to the international Declaration of 

Environment and Development. Hence, the principles that are enshrined under the Declaration would be 

applied. For example, the principle of polluter pays, and precautionary approach would be applicable. 

According to the precautionary approach, prior prevention of damage to environment is implemented 

while in case of polluter pages principle one who damages the environment must restore it.  

 

667

Cotonou Agreement (2000) also contains provisions that link economic development and the 

environment. As per this agreement, FDI must apply and integrate, at every level, the “principles of 

sustainable management of natural resources and the environment.”

 

 

668

                                                             
666 United Nations, International  Investment Agreements: key Issues, volume II, (2004), P.83 
667 Ibid 
668 Contonou Agreement,  2000 

 



 

The treaty for the Establishment of the Economic Community of Central African states, provides that 

member states have agreed “to arrange for an appropriate application of science and technology in the 

development of agriculture … and preservation of the environment”669 Even though the language of this 

Treaty is stronger, it is limited to the arrangement for appropriate application of science and 

technology.670

The convention on Environmental Impact Assessment

 

 

671

The parties shall, either individually or jointly, take all appropriate and effective measures to prevent, 

reduce and control significant adverse transboundary environmental impact from prepared activities.

 also provides, in stronger language as follows: 

 

672

Under this provision an activity includes activity that arises from FDI, Thus, even though the convection 

is not an IIA, it has a significant implication for investment activities.

 

 

673

The OECD Guidelines (the original 1976, the reserves 1991 and the 2000 Guidelines) clearly indicate that 

transboundary corporations have the obligation to protect the environment.

 Investment activities are required 

to go through environmental impact assessment in order to control the significant adverse impact upon the 

environment. 

 

What are the responsibilities of TNCs in protecting environment? 

So far, we have considered relevant instruments on the issue of protection of environment in relation to 

investment. Now, let us discuss the responsibilities of TNCs. 

674

 

 

                                                             
669 Art 51(1)(b)  
670 UN, P.84 
671 The convention is signed by over 25 European Countries, the United States of America, and Canada. 
672 Art. 2(1) 
673 UN, Ibid, P.84 
674 UN, Ibid 



The United Nations has prepared a draft code of conduct on the issue of environment. The code 

incorporates some responsibilities of Transnational corporations under paragraphs 41-43. 

“Transnational Corporations shall/should carry out their activities in accordance with 

national laws, regulations, administrative practices and policies relating to the 

preservation of the environment of the countries in which they operate and with due 

regard to relevant international standards.”   

Transnational Corporations are duty bound to protect the environment and, where damages happen, to 

restore it to the extent appropriate and feasible. 

 

They are required to take steps so as to protect the environment and where damages occur to rehabilitate 

it. It doing so, they are required to develop and apply adequate technologies for this purpose. 

 

What is more, translational corporations should respond to requests of governments and “cooperate with 

international organizations in their efforts to develop and promote national and international standards for 

the protection of the environment.”675

The people’s Action Network to monitor Japanese TNCs incorporates provisions on the responsibilities of 

TNCs. As pert Art 13 of the draft, TNCs are duty bound to

 

 

NGO’s also have shown their desire to prevent the environment. A document that was drafted by an 

investor by grouping the principles of the coalition for Environmentally, Responsible Economies 

(CERES), reaffirms the responsibility of investors to protect the Earth. The document calls upon the 

commitment to reduce or eliminate damage to the environment. The draft NGO charter on Transnaitonal 

corporations prepared by : 

676

- Implement an environmental assessment and follow up; 

 

- Adopt pro-environmental management system; 

- Freely disclose information on the enterprises environmental policy; 

- Compensate for the damage caused and restore the environment to its original state. 

                                                             
675 UN, Ibid, P.85 
676 UN, Ibid, P.85 



 

In general, the above discussed instruments reflect the responsibility of TNCs with respect to 

environmental protection, TNCs are responsible to develop and maintain best protection environmental 

conservation, risk and impact assessment, environmental restoration, information dissemination, and 

cooperate with national authorities. They are required to comply with relevant national or international 

standards to protect the environment. 677

Each state has also the responsibility to regulate the environment in light of the international standards. 

Ethiopian laws are also aimed to protect the environment. A host state wants to ensure that the entry of 

the foreign investment will not have negative effects upon the environment. In other words, the host state 

has to make sure that the environment is not affected as a result of the foreign investment. There is a fear 

that multinational corporations export hazardous technology, the use of which is not permitted in their 

home states. In addition, the multinational corporations may not take proper environmental measures that 

they would have been forced to use in their home states. Thus, they cut costs of environmental measures 

by investing in developing states.

  

678

To curb the effect on environment, a foreign investment feasibility study should be done. The feasibility 

study that should be made prior to the permission for entry of the foreign investment may require that an 

assessment be made of the environment impact of the investment. If the effects on the environment are 

harsh, permission will be denied.

 Investment activities undertaken by domestic investors may also 

pollute the environment. 

 

679

Developed states placed greater emphasis on the effect of the activity of a foreign investor on the 

environment. Hence, if it is shown that the harm to the environment is irreversible or outweighs the 

  For example, if the investment affects negatively the natural 

environment, it should be denied. Permission Products of a factory, for instance, may pollute the river 

water that is used for household and irrigation in the area. Similarly, the gasses emited from a certain 

factory may pollute the air in the surrounding area. For instance, in the past, the dirt that emanates from 

Nifas Silk Cement Factory was polluting the environment, and people living nearby have developed 

respiratory problems.  

 

                                                             
677 Ibid, p.86 
678 M. Sornarajah;  The International Law on Foreign Investment, 1996,p. 107 
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benefits of the project, an investment project or agreement may be excluded, even after it had 

commenced. 

 

For example, a dispute arising with regard to sand mining on Fraser Island, close to the Great Barrier 

Reef. led, the Australian government to terminate a concession, which had been given to two American 

corporations to mine sand on the Island. because it was shown through a study that the environment will 

be adversely affected by minerals such as zircon and retile in the sand mining. The termination of the 

contract was not an easy task. The government of the United Sates of America intervened diplomatically 

to protest the cancellation of the concession. However, the Australian government maintained a firm 

stand.680

The right of a state to cancel agreements or to reject investment that causes significant environmental 

harm has a general acceptance. The right emanates from the sovereignty of a state to protect its territory 

from environmental harm. It also emanates from the fact that in modern international law, a state is a 

repository of the right to safeguard the environment in the interest of mankind. Thus, the state has a right 

to protect the environment.

  

681

Coming to Ethiopia, the Ethiopian “government and citizens have the duty to protect the environment”.

  

 

682 

Under our Constitution, protecting the environment is a duty of the government as well as individual 

citizens. Further, the government should endeavour to ensure that the environment is clean and healthy to 

live in for citizens. 683  Furthermore, all investment projects shall not damage or destroy the 

environment.684

We have seen that a principle of “one-stop-shop service” is incorporated under in to investment law.

  

685

 

 

This may be a challenge to the EIA since it may lack skilled personnel to study an environmental impact 

assessment of investment projects. Thus, investment projects that are hazardous to the environment may 

be granted permission. In short, there seems to be a loophole in this regard. 

                                                             
680 Ibid, p. 108 
681 Ibid 
682 FDRE Constitution, Article 92(4) 
683 Ibid, Article 92(1) 
684 Ibid, Art 92(2) Cum. Art. 44 
685 Proc. No 280/2002 (as amended) Art. 26 



Under Article 44 of the Constitution, to have clean and healthy environment is a right of all peoples. The 

Ethiopian government has to select a technology that is suitable and non-obsolescence.686

It is worth noting that the use of the right should be on objective grounds. Thus, the state’s right to 

exclude investment that could cause harm to its environment is justifiable if the objective factors evidence 

that.

  

 

687

What do we mean by environmental impact assessment? Environmental impact assessment is a 

consideration of the effect of projects on the environment. In Ethiopia, the Environmental Impact 

Assessment Proclamation No 299/2002 and the environmental Regulations as well as directives govern 

the investment environment nexus. The Ethiopian Environmental Protection Authority (EEPA) is the 

federal organ responsible for the implementation of environmental law. Where investment projects have 

potential environmental negative impacts, investors are required to submit Environmental Impact 

Assessments (EIA) to the authority. Directives issued by EEPA identify investment projects that regulate 

EIA.

  

Ethiopian Investment Law gives due concern to the protection of the environment. For example, 

according to Art. 9(1) (A) of Regulations No 120/1985, an investment permit may be revoked where the 

investor on agriculture violates the rules to protect the environment. 

Nowadays, it is a requirement that investment projects should go through environmental impact 

assessment to make sure that they do not adversely affect the environment. 

688

What do we mean by EIA? Environmental impact assessment is defined as “the methodology of 

identifying and evaluating in advance any effect (positive or negative) which results from the 

implementation of a proposed project or public instrument”.

 

 

689 Impact, here, means any change to the 

environment or its component. 690

 

 The main purpose of EIP is to protect the environment from harm 

caused due to the implementation of development projects. 

                                                             
686 Regulations No. 121/1993 Art 7(2) 
687 Sornarajah; Ibid, pp.108-109 
688 An Investment Guide to Ethiopia, 2004, P.61. 
689 Environmental Impact Assessment Proclamations, Proclamation No 299/2002, Federal Negarit Gazeta, 
690 Ibid, Art. 2(4). 



A distinguishing feature of EIA is that it is anticipatory.691 As it is clearly provided in the preamble 

statement of the proclamation, environmental impact assessment is used to predict and manage the 

environmental effects of the investment projects prior to their approval. The term “predict” suggests that 

there may be some uncertainty or some “guess work” associated with EIA. However, experience has that 

knowledge of environmental systems are usually sufficient to make reasoned estimates of the likely 

significant effects of proposals.692

From the legal point of view, the application of EIA to new investment project proposals can be 

considered as a good management practice in terms of minimizing environmental risks to the project and 

the decision making process. Thus, most environmental impact assessments are undertaken as a result of 

regulatory requirements.

 Therefore, it is possible to identify the harm that would be caused to 

environment by implementing a given investment project to stop it. 

 

693

When should EIA be applied? In the United Kingdom, EIA is triggered by the type of the project 

proposed. In the first category, projects that will always require an EIA are indicted which include oil 

refineries, large waste and waste water disposal and treatment facilities, pipelines covering over 40km 

distance, industries using chemicals,and metal melting. 

 

694

There are also projects that may require an EIA if they are likely to have significant effects on the 

environment. Food industry projects, tourism and leisure projects, wind farms etc may require EIA in the 

UK.

 

695

In Ethiopia, projects likely to have negative impacts on the environment require environmental impact 

assessment while projects not likely to have negative impacts do not 

 

 

696 The details of the categories must 

be indicted in a directive. 697

                                                             
691 John Brady (editor), Environmental Management in Organizations, 2006, P. 187 
692 Ibid 
693 Ibid, P. 190 
694 Ibid, 
695 Ibid p. 191 
696Environmental Impact Assessment Proclamation No 299/2002, Art 5(2) 
697 Ibid, Art 5(1) 

 For example, large-scale mining projects require environmental impact 

assessment because they have the potential to affect the environment negatively. This includes large oil 



and natural gas developments, large ores mining projects, major pipelines, etc. 698 In general, projects that 

have adverse affects on the environment must go through EIA.699

What are the criteria to EIA? To determine the applicability of EIA, we should take into account the 

characteristics of the project, the location of the project, and the characteristics of the potential impact.

 

 

700

Our criteria seem to be more stringent than those discussed earlier because it includes duration, and other 

points in addition to the criteria seen above. But could it be implemented properly? Monitoring at the 

implementation stage is also an essential part of EIA.

 

As per Art 4(1) of Proclamation No. 299/2002, 

The impact of a project shall be assessed on the basis of the size, location, 

nature, cumulative effect with other concurrent impacts or phenomena, 

transitional effect, duration, reversibility or irreversibility or other related effects 

of the project. 

701

Regional Investment organs are concerned about the issue of environment. Ato Gezahegn

 

702 explained 

that the Tigrai Investment Commission has made sure that the activity of crasher is far away from 

residential houses. The Commission also made sure that the sewerage system does not have adverse 

negative effect on environment. In Oromia Region, the Investment Commission ensured that the septive 

tank does not pollute the environment, and they required that this be indicated In the project plan. 

However, he underscored that the officers will be lenient if the investor pays some amount of money in 

the form of bribe.703

1) Nowadays, the protection of environment of the host state is becoming the concern of the law of 

investment. Do you believe that it is fair from the economic development point of view? Give 

your reasons. 

 

 

Questions 

                                                             
698 Draft Model for Environmental Assessment, Management and Monitoring of Mining Activities, 2007, 2-3 
699 Ibid, 2-1, schedule 1 
700 John, Ibid, P-191 
701 See Art.12 of the Proclamation No 299/2002 
702 Discussions made with Ato Gezahegn, an expert in Import and export, and Transport sector, 08/07/08, Addis 
Ababa. 2:00-4:00PM 
703 Ibid. 



2) Should we check the investment project irrespective of the type (local or foreign investment) of 

the environmental protection issue? 

3) Assume that it was discovered that foreign investment activities have a damaging effect on 

environment after they were approved. What are the measure that may be taken to solve such 

problem? 

4) Analyze the concept of environmental impact assessment of investment projects. 

5) We have to select an investment project that will use upto date and suitable technology for our 

country. Comment. 

 

8.2. HUMAN RIGHTS 

 

The issue of the protection of human rights in investment activities could be seen from the international 

and national perspective 

 

 

At the International Level 

 

In the history of investment, one of the problems of transnational corporations is that they violate human 

rights. To curb this problem, TNCs are duty bound to observe human rights. There is a wide debate on the 

applicability of human rights obligation on TNCs. However, some important provisions are incorporated 

in international instruments. For example, the 1998 draft NGO Charter on Transitional Corporations 

prepared by the People’s Action Network to Monitor Japan’s Transnational Corporations Abroad in 

paragraph 4 mentions the issue. The Amnesty International United Kingdom Business Group’s “Human 

Rights Guidelines for Companies” provides general human rights standards applicable to corporate 

operations. The United Nations draft code of conduct of TNCs mentions the observance of human rights 

as one of substantive standards.704

                                                             
704 United Nations, Ibid, Pp. 143-144 

 

 



According to Amnesty International Human rights Guidelines for Companies, corporations are duty 

bound to protect human rights in their operations. The guidelines advocate the following principles as 

being of importance to corporations:705

 All companies should adopt an explicit policy on human rights which includes public 

support for the Universal Declaration of Human rights; 

 

 All companies should ensure that any security arrangements to protect human rights and 

are consistent with international standards or law enforcement; 

 All companies should take reasonable steps to ensure their operations do not have a 

negative impact on the enjoyment of human rights by the communities in which they 

operate; 

 All companies should ensure that their policies and practices prevent discrimination 

based on ethnic origin, gender, sex, colour, language, national or social origin, economic 

status, religion, political or other conscientiously held beliefs. All companies should 

ensure that their policies and practices prohibit the use of chattel slaves, forced labour, 

bonded child labourers or coerced prison labour; 

 All companies should ensure that their policies and practices provide for safe and 

healthy working conditions and products. 

 

In general, we can conclude that the issue of observance of human rights by trans national corporations in 

their operations is getting acceptance at the international level. This also has an influence on nationas 

since states are the members to international community. 

 

In Ethiopia 

 

Investment is essential for the development of an economy. Development becomes a right of people in 

general. A right to development is provided under the provisions of Art. 43 of the Constitution. Hence, 

the people of Ethiopia, and nations and nationalities have the right to sustainable development.706

                                                             
705 Ibid, p. 145 
706 FRDE Const. Art. 43 (1) 

 What is 

most important is that international agreements to which Ethiopia is a party must promote our right to 



sustainable development.707

 Trans-national corporations may also have negative impact upon the human right in general, and 

workers’ right in particular. Negative social and political impacts have been observed mainly in mineral-

rich poor countries with weak institutions. If there are poor governance frameworks, and weak 

institutional capacities of host states to formulate and implement laws and regulations, there is no doubt 

that problems of social and political may be seen.

 Therefore, our government is duty bound to ensure that foreign investment 

agreements promote the right of development of our people. It is also important to note that this right to 

development is economic right. 

 

708 Health and safety in the extractive industries have 

consistently passed on challenge, particularly in artisanal mining in developing countries.709

1) Analyze the nexus of investment with the right of development of the people. 

 

We have seen earlier that investors may violate the rights of individuals, For example, the investor may 

disregard the rules of healthy working environment. What is essential is that investors may make the 

investment beneficial to few individuals only. That means, the investment could make few rich, and most 

of the people poor. This violates the right of our people to development enshrined under the Constitution 

Art. 43. Therefore, our Government i.e. the Ethiopian Investment Agency should make sure that 

investment does not violate this right of people.  

 

Questions 

2) Evaluate how investment law protects human rights of the employees. 

3) Discuss which governmental body is responsible to ensure that investment activities do not 

violate human rights. 

 

8.3 DISPLACEMENT OF PEOPLE 
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Implementation of investment projects may require displacement of people because it may be necessary 

to expropriate the land that is under the holding of people. 

 

The displacement of people from their localities may adversely affect their life. In such a case, 

displacement should not be made so as to protect the life of the people. On he other hand, it is important 

to use a certain locality for more benefit than that of individual, and it may be crucial to expropriate the 

locality. Thus, it is essential to make a balance between the rights of individuals and the people.  

 

As enshrined in the FDRE Constitution, “… the government may expropriate private property for public 

purposes subject to payment in advance of compensation commonsense rate to the value of the 

property”.710 Expropriation may be made only for public purpose. “Public Purpose” means the use of the 

property as such  by the decision of appropriate government authority in conformity with the law in order 

to insure the interest of the people.711

If there were some properties situational on the land expropriated, the land holder is entitled to 

compensation for a) the property situated on the land and (b) permanent improvements s/he has made on 

such Republic of Ethiopia, Federal Negarit Gazeta, Art. 40(8) land.

 

 

Expropriation may be made for sustainable socio-economic development of the Ethiopian people. Second, 

compensation must be paid to the owner before the expropriation is implemented. The value of the 

property must be determined. 

  

712 The amount of the property situated 

on the land must be determined “on the basis of replacement cost of the property”. 713  In case of 

expropriation of urban dwelling, the value should not be less than the current value of constructing a 

single room low const house. 714

                                                             
710 Proclamation No 1/1995, Proclamation of the Constitution of the Federal Democratic Republic of Ethiopia, 
Federal Negarit Gazeta, Addis Ababa,  
711 See proclamation No.455/2005 Art 2(5) 
712 Proclamation No 455/2005 A Proclamation to provide for the Expropriation of landholdings for public purposes 
and payment of compensation, Federal Negarit Gazeta, Art. 7(1).  
713 Ibid, Art. 7(2). 
714 Ibid,  Art. 7(3) 

 



 

Coming to the value of improvements made on the land, the compensation must be equal to “the value of 

capital and labour expended on the land”.715 This provision does not take into account the market value of 

the property. This may be not good for the right holder. In any case, the case of removal, transpiration and 

erection of the property must be added to the compensation.716

All persons who have been displaced or whose livelihoods have been adversely affected as a 

result of State programmes have the right to commensurate monetary or alternative means of 

compensation, including relocation with adequate State assistance

 

 

According to the FDRE Constitution,  

717

An issue of displacement compensation is treated from the rural and urban land point of view. If a rural 

landholder is expropriated, his/her land, s/he is entitled to displacement compensation and the value must 

be equal to ten times the average annual income s/he secured during the last five years.

 

 

As we can observe from the above constitutional provision, persons who are displaced due to the 

implementation of investment projects have the right to compensation. Compensation may be monetary, 

or it may take other forms, i.e. it may be in kind. They are also entitled to relocation with adequate state 

assistance. 

 

718 A person may 

also be given a substitute land which can be easily ploughed.719

With respect to displacement compensation for an urban land holder whose land holding has been 

expropriated, 

 Displacement compensation is effected in 

addition to compensation for expropriation. 

 

720

                                                             
715 Ibid, Art.7(4) 
716 Ibid, Art. 7(5) 
717 FDRE Constitution, Ibid, Art 44(2) 
718 Proclamation No 455/2005, Ibid, Art 8(1) 
719 Ibid, Art 8(3) 
720 Ibid, Art 8(4) 

 



i) S/he is entitled to urban land for the construction of a dwelling house; and  

ii) S/he is entitled to a displacement compensation equivalent to annual rent of the 

demolished house. 

If a person has leased a land, she will be given a similar plot of land to use for the remaining period.721

The amount of compensation is to be determined by a committee,

 

 

722 and a person who is dissatisfied with 

it can appeal to the administrative organ.723 Next, a person may also lodge an appeal to a court whose 

decision is final on the point if s/he is dissatisfied with the decision of the administrative organ, within 30 

days from the date of the decision.724

                                                             
721 Ibid, Art 8(6) 
722 Ibid, Art 10 
723 Ibid, Art 11(1)(2) 
724 Ibid, Art 11(4) 

 

Consider the following cases on displacement compensation. 

Commission File No 404/99 

Hidar 5,2001 E.C 

Appellant – Yerer Goro St. Gorge Church Office, Representative – Diakon Getahun  Berhe 

Respondent – Bole Sub City Land Development and Administration Department  

Ato Bisrat Tsega, Representative – Ato Bisrat Bezabih 

Facts 

Yerer Goro St. George Cuhurch was established long ago and has a file in the former Woreda 28 Bole 

Kotebe Farmers, Association, Now Bole Sub-City, Kebele 14/15. Since the Church renders spiritual 

services night and day, clergies and other members of the church are living in houses built on the land 

possessed by the church. The church and the houses of the clergymen are waiting for the issuance of title 

deed. The church argued that the order is illegal and the commission should dismiss the order. However, 

the respondent ordered the appellant to evacuate the land because the land is needed for investment to be 

made by an investor.  

 



The respondent argued that the appellant did not prove its possessory right on the land with accepted 

evidence. It also argued that it did not adduce evidence to prove the church hand over the land to lodge a 

petition as per Art. 11(6) of proc. No 455/2003. The respondent argued that the revisal of the church to 

evacuate and the claim for compensation is not acceptable in the eyes of law.  

 

A  piece of land in Bole Sub-City Keble 14/15 covering an area of 30,000 m2 is given to him as per the 

decision of the Board of Addis Ababa City Government Land Development and Administration, is which 

intended for real estate investment. He stated that a letter written by the patriarch is about places of   ፀበል. 

Church but not possession possessed illegally by those under the disguise of the church. 

 

 

 

 

Reasoning of the Commission 

 

The notices adduced by the appellant are given as per Proc. NO 272/94 Art. 16(2) which show that the 

notices are given to evacuate (a land possessed illegally (the content of the letters show) 

The appellant did not adduce evidence to prove the land is possessed legally by the Clergymen simply 

arguing that the land is the possession of the church. The decisions of the Board and petitions that are 

adduced by the appellant could not be evidence for possession of the land or permission to build on the 

violate. Then the commission ruled that the claims made by the appellant are not acceptable. 

 

As it is observable from the decision, a person who claims for compensation must prove that s/he has a 

legal right on the land and/or the house built. Immovable property could be proved by title deed, the 

appellant failed to adduce title deed but and the decision of the commission is correct. The other point to 

be made clear is that the clergymen tried to show that the houses built by them are part and parcel of the 



church. But, that does mar seem true. The important offices and parts of the church are properties of the 

church but the individual houses of the clergies could not be part of the church. 

In general, a person is required to show that s/he is a legal owner or possessor of the land and/or building 

so as to claim compensation.  

Read the following cases and answer the questions that follow. 

The Addis Ababa City Government Urban Land Clearance Matters Appeals Commission 

T/F/No-2798/92 

Yekatit 8, 1996 E.C 

1) W/ro Aster Mulugeta 

2) W/ro Manyashlash Mulugeta 

Respondents:- 

1) A.A City Government Labour and Development Bureau 

2) House Lease Administrative Agency 

3) Lease Office of A.A. government 

4) Najat International P/L/C 

Facts of the Case 

 

The appellants lodged a petition written on August 4, 1992 EC. To the court stating that  House No 1815 

in Woreda 5 Kebele 19 was a share from inheritance. The appellants have a title deed No 5/16353 issued 

by the Association of Urban dwellers. The Minister (office) cannot handover the house to the appellants 

by saying that they should wait until the leasers of the house get another house for their trading activity. 

The action is lodged because the first respondent did not hand over the house to the appellants or failed to 

preserve the right of the owners for pre-emption or to give compensation; the second respondent failed to 

do what is expected of him when houses that were leased were transferred to a third party; the third 

respondent rejected the claim of the appellants’ the four respondent stored construction on the land after 

(Confiscated) those who leased the house  to them, or if that is not possible to preserve their right to 

invest on the area or effect payment of compensation. 

 



The first respondent argued that the Ministry has written a letter dated Megibit 24, 1983 EC. No 

K.B./K.S/K19/612/83 the title deed be given back so as not to be used by the appellants and the title deed 

shows the house belongs not only to the appellants but also to the heirs. 

 

The second  respondent also argued that the house is not the property of the appellants and the amount of 

compensation is not based on the market value of the house, i.e. is very high. 

The third respondent argued that they did not give the house to the fourth respondent, and they have no 

power to give back houses that are nationalized. 

 

The fourth respondent on its part argued that it paid Birr 210,000.00 for good will to Ato Abebe 

W/Selllassie who leased the house from lease of house Agency and started construction on the area. The 

house is demolished and no house could be given to the appellants. 

 

 

Reasoning of the Appeals Commission 

 

 The commission reasoned that a title deed No 5/26353 proved that House No 1815, found in Keftegna 5, 

Kebele 19 is the property of W/ro Aster Mulugeta and W/ro Mangahlashal Mulugeta, who are the heirs of 

Ato Mulugeta Emru. 

The reason the Ministry of Urban Development wrote a etter to give back the title deed was that the 

appellants were not give back an income and to make clear how it should be made where the house 

(residence) is used for trade against the rules. 

The commission requested the Land Administration Authority to give an opinion on the issue but failed. 

The title did not return to the government organ and it has a power to prove the ownership right over the 

house than the letter. The reasons to write the letter, i.e. to check it against rules and failure to return the 

income could not render the right of the appellants over the house . 

 



Decision of the Commission 

 

The Commission held that the 1st and 3rd respondent should pay (comparable) compensation to the 

appellants. 

 

Questions 

 

1) Do you agree with the decision of the Commission? Reason out. 

2) What do you understand by comparable compensation? What criteria should be taken into 

account to determine the exact amount of compensation? State your reasons. 

 

Date: Tikimt 6, 1996 E.C 

Claimant – Ato Ahmed Aein – Attorney Ato Getachew Molla 

 

 

Respondents  

 

1) Lease Office – Attorney Ato Getachew G/Sellasie 

2) Kurtu International 

 

Facts of the case 

 

The claimant stated that he inherited House No 536 in Woreda 1 Kebele 06 from his father Seid Ahmed 

Zein as selected as per Pro. No 47/67. The Office of Woreda 1 Keble 6 Administration requested him to 

submit a title deed so as to effect compensation payment since it sold the house in lease to Kurtu 



International. The claimant claimed that he has pre-emption right to invest on the area arguing that the 

office should give him a pre-emption right. 

 

The first respondent argued that the claimant did not submit his investment project and in the absence of 

that he could not claim the right to invest.  

 

The second respondent stated that the area was given to Ato Nega Tesera and its area is 1000 m2 and it 

was given to him since Ato Nega failed to invest as per their agreement. At that time the claimant did not 

claim. In addition, the area is more than 20% of his possession. 

 

Reasoning of the commission 

 

The court examined that and the claimant was requested by Labour and Urban Development Bureau and 

Woreda 1,  kebele 06 administrative office to come up with evidence showing his possessory right so as 

to effect payment of compensation and to give   land.  

 

Since the issue whether or not he is entitled for land and compensation was not decided by relevant 

bodies, the court did not examine it. 

Regarding pre-emption right to invest the court examines Art. 1398 and Art. 1462(2) of the Civil Code. 

Art 1398  states that 

If a land gains  more value in money that is taken as public service if the money is used for the public 

court reasoned. The court also examines Art 2(7) of proc. 272/19… 

The court reasoned that this is similar to what is provided under Art. 1462(2) of the Civil Code. Thus, the 

court concluded that no        land is give to be to one whose property is expropriated for the public 

purpose. 

Decision of the Court- the court decided and confirmed that the claimant has no pre-right  



Questions 

1) What do you understand by public purpose? 

2) Do you believe that the decision of the commission is correct?  Give you Reason  

 

Commission File No – 326/99 

Tikmit 22, 2000 E.C 

Appellant – Ato Fantaye Kebede – Attorney Ato Tewordros Mihret  

Respondents: 

1) Lideta Kifle Ketema Land Development Administraiton Department- Attorney – Azeb G/wold  

2) Lideta Kifle Ketema, Kebele 01/18 Office 

 

Facts 

 

The appellant stated that the House No 731 found in Ledeta kifle Ketema, Kebele 01/18, the amount of 

compensation for the house due to the fact that the area was needed for investment was very less (Birr 

100,727.00) did not take into account the price for the area an which the house was built (70.52 m2), the 

materials the stones & chipwood the house was built, with an which the three meter high fence built in 

stones, & bloaoket, the service house ( 16.065 M2), the compound buil with concrete nein for cement. The 

land is 266.6 7M2 which does not include lease of the house for a year according to Procl. No 455/2003. 

The second respondent argued that the issue of compensation could not be raised against it. The first 

respondent argued that the rate of compensation was made taking in to account the price of building 

materials in 1988 E.C and was fair. 

 

Reasoning of the Commission 

 

The commission can not observe the area since it was demolished. The commission accepted the evidence 

that shows the value of the house rather than that of the first respondent by arguing that it is fair (just) 



The first respondent failed to show why the service was not taken into account in preparing the 

compensation. The commission proved that a service covering 9.40 m2 was built as per the certificate. 

Held 

 The price be made again taking the list that shows more details  

 The price of a service be made and added to the price of compensation, 

 The one year lease price be given according to Proc. No 455/97  

In general, the commission decided that the compensation be made as per the revised manual  

Questions 

1) Should the claimant pay the one year lease of the House? state your reason out 

2) Do you believe that the service should be paid? 

3) Do you agree with the argument that more detailed specification be made? Why or why not? 

 

SUMMARY 

 

We have discussed that investment should not adversely affect the environment. A state has the right to 

ensure that foreign investment does not affect the environment. This right emanates not any from the right 

of sovereignty of a state to protect its territory from environmental harm but also from the fact that a state 

is repository of the right to safeguard the environment in the interest of human being, under international 

law. This right is incorporated under Art. 44 of the FDRE Constitution. The government is obligated to 

promote this right as per the provisions of Art. 92 of the Constitution. As per the Ethiopian investment 

law, the government is should make sure that an investment project to be undertaken by domestic or 

foreign investor should not adversely affect the environment. 

 

Further, we have discussed that human rights are the other concerns of the law of investment. We have 

seen that the Ethiopian people in general have the right to economic development. Thus, the investment 

should promote a sustainable economic development of all the people of Ethiopia. 

 



REVIEW QUESTIONS 

I) Choice 

1) Which of the following is the law that protect the environment? 

A) Trade law              B) Civil Code   C) Commercial Code      

D) Impact assessment proclamation      

2) Investment projects proposed by __________ investors must go through environmental impact 

assessment under the Ethiopian law? 

A) Foreigners          B) Domestic           C) A and B     D) None 

3) Protecting the environment emanates from 

A) the Constitution           B) The directive 

C) The regulations            D) All 

4) As per the FDRE constitution, the _____________ have the obligation to protect    our 

environment. 

A) The government                 B) Investors only 

C) Citizens                              D) All 

5) Our government can exclude investment if  

A) It promotes the environment,    B) It harms the environment, 

C)  It cleans the dirt,                       D) None, 

II) True/False 

_______ 1) Since investment is made for development, it could not harm human rights. 

_______ 2) The right to sustainable development is very much related to investment and therefore must 

be protected. 

_______ 3) Approving investment projects that use non-obsolesce technology could ensure the protection 

of environment. 

_______ 4) Protecting human rights from violation by investors are provided for under the FDRE 

Constitution. 

_______ 5) The government is given the power to exclude investment projects that harm our environment 

without any objective grounds.  
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UNIT NINE: INVESTMENT DISPUTE SETTLEMENT 

 

UNIT OBJECTIVES 

 



After completing this unit, students should  be able to: 

♦ analyze the nature of dispute settlement; 

♦ distinguish between different  types of dispute settlement mechanisms; 

♦ appreciate the role of diplomacy role in solving investment disputes; 

♦ analyze the nature of arbitration as a dispute resolution mechanism; and 

♦ apply the rules of investment dispute settlement. 

 

INTRODUCTION 

 

So far, we have dealt with essential points about investment in general, We have discussed new concerns 

related to the law of investment which are environmental concerns and human rights. these points and 

other issues may give rise to dispute. Hence, it is imperative to learn about investment dispute settlement 

which this unit is devoted to. 

Fist, we will discuss dispute settlement in Ethiopia. Under this topic, we will be considering general 

comments about the issue. Then, we will disown alternative dispute resolution mechanisms under the 

second topic of this unit. 

The third topic is devoted to a discussion of investment dispute settlement. A dispute that arises from 

investment activities may be settled by courts of law or outside courts. The main investment dispute 

settlement mechanisms out of court are diplomatic channels and arbitration. Thus, we will be discussing 

these mechanisms. We will have questions after each topic and revision questions for the unit. We will 

also summarize the important points discussed under the unit.  

 

 

 

 

9.1. DISPUTE SETTLEMENT: GENERAL REMARKS 

 



 What do we mean by settlement? Do you remember what you have learnt about dispute in your Civil 

Procedure Law course?  

 

First and for most, there must be a dispute that needs settlement. There is no dispute until a defendant 

denies the claim or raises some points to defend. Thus, there is a dispute only where one party asserts a 

claim and another party denies on whatever grounds.725 Dispute settlement is a mechanism for resolving a 

dispute. Disputes may be that can only be settled in the courts of law. There are also other disputes that 

should be resolved out of court by alternative dispute resolution mechanisms. Other disputes may be only 

suitable for mediation, conciliation or good offices if at all they could be settled.726

What sort of disputes, can only be resolved in a court of law? Issues involving public law (such as 

crimes), administrative disputes and matters between individuals and the government are disputes that are 

only resolved by courts.

  

 

727

Commercial disputes may be resolved out of court i.e. through alternative dispute resolution (ADR). 

Commercial persons, including investors chose arbitration because it appeared to be a good way of 

resolving disputes in the past. at present, arbitrators are selected based on usage and only because other 

methods seem even worse. As Nariman

  

 

728 explains, arbitration, conciliation and mediation are in realty 

different forms of dispute resolution mechanisms out side courts.729

What are the advantages of resolving disputes in court and outside courts?  The following are the 

advantages of resolving disputes in courts:

   

 

730

i) in general, the judges will be highly qualified with experience to solve disputes; 

  

ii) the court uses established rules of procedures that are used to investigate facts; 

                                                             
725 P. C. Rao and William Sheffield; Alternative Dispute Resolution: What it is and how it works, 2005, p. 59-60 

726 Ibid, pp. 60-61 
727 Ibid, p. 61 
728 Ibid 
729 Ibid, p. 45 
730 Ibid, p. 61 



iii) the principles applied by courts are reliable and reasonable; 

iv) courts have dignity, authority and attract public confidence; 

v) court proceedings can sometimes spar settlement negotiation. 

vi) legal aid may be available, 

On the other hand, arbitration offers the following advantages731

In general, courts of law are not necessarily the most effective. The court system involves primarily an 

antagonistic process. If a dispute is brought before the court, the court should determine a winner and a 

loser of the case. As a result, the court system raises the tension between the parties rather than trying to 

reach an amicable compromise.

  

Arbitration helps the parties to keep their secrets; 

The parties can come up with their own rules or procedures; 

It may help to minimize hostility; 

It may be less costly; 

The parties may select the place and time; 

The parties may elect an expert in the field of the dispute. 

 

732

What is ADR? Black’s Law Dictionary

 Thus, parties would resort to a mechanism of dispute settlement 

whereby both of them would be winners. 

 

ALTERNATIVE DISPUTE RESOLUTION MECHANISM 

 

733

                                                             
731 Ibid 
732 Landlord Zone; 2003 
733 Bryan, A, Garner, Black’s Law Dictionary, 2004, p. 86 

 defines ADR as a procedure for settling a dispute by means 

other than litigation, such as arbitration or mediation.  



Even though the Dictionary does not enumerate many of the mechanisms of ADR, it makes it clear that 

alternative dispute resolution (ADR) is a mechanism employed to settle disputes other than courts of law 

which are established by the government of a given state.734

According to Stephen J. Ware,

  

735

under normal circumstances, disputes are settled by courts of law. The court system must be organized to 

provide simple, accessible, cheap,amd local, public justice.

 

ADR can be defined as encompassing all legally permitted processes of dispute 
resolution other than litigation …. ADR is defined as everything but litigation because 
litigation, as a matter of law, is the default process of dispute resolution.  

 

According to this definition, ADR is a dispute resolution mechanism to the exclusion of litigation. Thus, 

courts and arbitration proceedings are excluded because they involve litigation. However, one can inquire 

as an alternative to litigation? 

 

736

According to P.C Rao,

 However, the court system may lack such 

qualities, and people may tend to resort to solve their problem out of court. 

737ADR offers an alternative option to litigation and by no means substitutes the 

traditional way of resolving disputes by means of litigation. Therefore, ADR is used as an alternative 

mode of resolving disputes by means of arbitration, mediation, conciliation and negotiation. ADR offers 

procedural flexibility, saves time and money, and avoids the stress of a convectional court trial.738

 

 

 

 

 

 

                                                             
734 Aschalew Ashagre, 2006, p.  
735 Bryan, Ibid,  
736 Willian Twinint, “ Alternative to what? Theories of Litigation Procedure and Dispute Settlement in Anglo-
American Jurisprudence: Some Neglected classics,” The Modern Law Review, Vol. 56, May 1993, P.383. 
737 P.C Rao and William Sheffield (editors), Alternative Dispute Resolution: What it is and how it works, 2005, 
p.25 
738 Ibid, P.30 



A) ARBITRATION 

I. DEFINITION AND NATURE OF ARBITRATION 

 

The term “arbitration” is defined in different ways based on different purposes. In short, we do not have a 

generally accepted definition of the term “arbitration”. 

Blacks’ Law Dictionary defines the term as “A method of dispute resolution involving one or more 

neutral third parties who are usually agreed to by disputing parties and whose decision is binding”.739

The process by which a dispute or difference between two or more parties as to their 

mutual legal rights and liabilities is referred to and determined judicially and with 

binding effect by the application of law by one or more persons (the arbitral tribunal) 

instead of by a court of law.

 This 

definition reveals that arbitration is a method employed to resolve a dispute by private judges for the 

settlement of a case. The decision made by the private judges regarding the dispute between the parties is 

binding. 

Lord Hainlsham, on his part, defines arbitration as  

740

In light of this definition for an arbitration to exist, there must be a dispute or difference. In the absence of 

a dispute, no arbitration will be there. In short, arbitration is concerned with the determination of disputes 

between the parties. The difference of depute should relate to a civil matter capable of being decided. It 

does not relate to a criminal matter.

 

 

741

Arbitration is regulated by law. In principle, arbitration is based on the agreement of the parties to 

arbitrate.

 

 

742 Such type of arbitration is voluntary arbitration since it arises from the free will of the 

disputing parties. A law may also make arbitration mandatory. This type of arbitration is known as 

compulsory arbitration.743

                                                             
739 Bryan A Garner, Ibid,  p.112 
740 Lord Haislham of St. Marylebone (Editor-in-chief). Holsby’s Laws of England. (vol.2) 1991 Pp 332-333. 
741 Ibid; Pp 333 
742 Pieter Sanders, ARBITRATION, 1996, P.5. 
743 Jacqueline M. Nalan-Haley, Alternative Dispute Resolution in a Nutshell, St Paul,  Minnesota, West 
Publishing Co, 1992. Pp 124-125 

  



 

In case of Compulsory arbitration, the dispute is referred to arbitrators against the will of the parties 

Although. Compulsory arbitration, negates the generally accepted attributes of arbitration, it is deemed to 

be appropriate and worth retaining in specific types of disputes such as family and labour relations, where 

maintaining continuity of relationship is important, not only for the parties alone, but also for the society 

at large.744

We have seen that, as a matter of principle, arbitration requires the consent of the parties. Thus, the 

likelihood of being aggrieved by a decision is greatly reduced although this may not be the case for 

compulsory arbitrators. Secondly, parties are free to choose the arbitrators. This gives them the 

opportunity to appoint arbitrators. who are competent, and  knowledgeable in the area of the dispute or 

well acquainted with the circumstances surrounding the dispute.

 

 

745 The parties have also the opportunity 

to appoint individuals in whom they have confidence in the handling of the issue. Thus, the parties are 

more likely to accept the decision of the arbitrators without reservations. The relationship of the parties 

can be maintained and antagonism will be avoided since they will be satisfied with the outcome of the 

arbitration proceeding.746 In case of compulsory arbitration, the relationship between the parties can be 

maintained because the arbitrator may be expert in the area of dispute or aware of circumstances 

surrounding the case, and thus resolve the dispute which satisfy the parties.747

The first element in arbitration in light of the above mentioned provision is that arbitration is a contract. 

Thus, the general principles of contract are applicable. According to the general principles of contract 

incorporated under book IV, Title XII of the Civil Code, capacity, consent, object and form, if any, must 

 

 

Arbitration, under Ethiopian law, is in general voluntary. This is revealed from Article 3325(1) of the 

Civil Code which provides that the arbitral submission is the contract where by the parties to a dispute 

entrust its solutions to a third party, the arbitrator, who undertakes to settle the dispute in accordance with 

the principles of law. 

 

                                                             
744 Rene David, Arbitration in International Trade, Kluwer Law and Taxation Publishers, Netherlands, 1998, Pp 
8-9 
745 Ibid; P.10 
746 Ibid 
747 Ibid 



be fulfilled to have a valid contract.748

The object of arbitration is to settle a dispute. Thu,s the existence of dispute is an important element of 

arbitration under our law.

Since consent is one of the important elements of a contract, 

arbitration under the Ethiopian law is voluntary and must be based on the agreement of the parties. 

However, it is worth noting that special laws may order for compulsory arbitration without the consent of 

disputing parties. 

749

The freedom of the parties to choose arbitrators is the third element of arbitration. The parties are free to 

choose whomever they deem appropriate to serve as an arbitrator.

 The agreement to arbitrate may refer to an existing or future dispute. What is 

important is the existence of dispute that necessitates arbitration. This second element of arbitration is 

incorporated under Article 3325 (1) of our Civil Code. 

 

750

The fourth element of arbitration is an award. An award is a final judgment or decision given by 

arbitrators.

 In principle, parties are free to 

choose their own ‘judges’. However, the court may elect arbitrators where parties fail to exercise their 

freedom. 

 

751 Arbitrators are required to conduct a hearing analogous to court proceeding in order to 

arrive at a decision which resolves the dispute at hand. 752  Parties are at liberty as to the arbitral 

proceedings. However, if they failed to regulate the proceedings, mostly by reference to rules of 

arbitration, the law comes to interfere. It is worth to note that arbitration is a judicial process, by which 

arbitrators, as private judges, render a binding decision that is enforceable like a judgment of a court.753 

However, the court must confirm the award where the party seeks for execution.754 The award rendered 

by arbitrators on the basis of the agreement of the parties. becomes final and binding with limited 

recourses.755

II) ARBITRATION VERSUS COURTS OF LAW 
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There are two basic contradictory thoughts about arbitration in relation to courts. The first thought 

considers arbitration as the most useful and the most advantageous method for the common good. During 

the French Revolution the constituent assembly solemnly proclaimed that arbitration was the most 

reasonable way of terminating disputes between citizens. What is more, it is considered as a birth right 

(droit natural) of person, and no encroachment by legislator was proclaimed. This was confirmed by the 

1791 French Constitution. Currently, the Constitution of EI Salvador under Article 174 and Venezuela 

under Article 190 incorporate this principle of the right of parties to resort to arbitration. Other countries 

also impliedly guaranteed this right by affirming the principle of freedom of contract in their 

constitutions.756

On the other hand, there is a school of thought which considers that the courts established by the state 

have an inherent right to settle disputes of legal nature. In accordance with this view, courts can in no case 

be deprived of their power of jurisdiction. Thus, it is not allowed to establish extraordinary or specialized 

courts. The Indian Constitution of 1948 is a typical example. Pursuant to this view, arbitration is 

forbidden.

 

 

757

The prerogative of justice is satisfied as long as the sovereign retains the ability to 

control how justice is administered by other bodies with in his borders. It is not 

opposed to arbitration therefore, but requires that arbitration, in its various forms, be 

subject to some control and be thus, to some extent, integrated into the judicial 

organization of the state…

 

It is true that the sovereign is endowed with the power to administer justice. However, this does not mean 

that the sovereign should administer justice only through courts all the time. In the words of Rene David; 
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Arbitration is an alternative to recourse to the courts. Arbitration has a binding effect on parties and is 

enforceable if certain essential requirements are met.759

Coming to Ethiopia, “everyone has the right to bring a justice able matter to, and to obtain decision or 

judgment by, a court of law or any other competent body with judicial power”. 

 

760

Conciliation is a mechanism of ADR by which we can solve disputes between parties. Conciliation and 

mediation are used interchangeably. In both conciliation and mediation the dispute will be settled by 

mutual agreement of the parties. However, the positive role of the neutral third party is more emphasized 

in case of mediation than that of conciliation in some jurisdictions. The role of the third party will depend 

on the nature of the dispute, the degree of the willingness of the parties and the skill of the individual 

neutrals. Therefore, the role of the third party may not help us to distinguish between conciliation and 

mediation.

 It is clear from this 

provision that arbitral tribunal is recognized under the Ethiopian, law at least impliedly. 

 

B) Conciliation 

 

761

What is conciliation? Conciliation is defined as “a non-binding procedure in which an impartial third 

party, the conciliator, assists the parties to a dispute in reaching a mutually agreed settlement of the 

dispute.”
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According to this definition, conciliation is nonbinding, i.e. either of the parties could reject the result. 

However, conciliation helps the party to agree on the solutions to solve their dispute. Therefore, their 

mutual consent is essential and would be the basis for enforcement of the solutions. 

 



A third party neutral searches ways in whic the dispute could be solved amicably and helps the parties in 

dispute to solve their dispute. It is a relatively unstructured method of dispute settlement mechanism. The 

role of the third party neutral is to facilitate communications between the parties.763

Conciliation offers the following advantages.

 

Under the Ethiopian legal system, conciliation is recognized to solve family disputes, labour disputes. For 

example, as per Art.  82(2) of the Revised Family Code, the disputing spouses can settle their dispute by 

conciliation. It is also provided under Article 119 of the Revised Family Code that parties can use 

conciliation to settle disputes. 

764

A) it offers  a more flexible alternative to any type of disputes, small or large; 

  

B) the parties can withdraw from conciliation at any time and stage; 

C) it offers the opportunity to keep the secrete of the parties.  

D) it facilitates the maintenance of continued relationship between the parties. This feature of 

conciliation is significant to investors and their employees etc to continue the work.  

C) Mediation is the ADR mechanism in which a neutral third party advocates for settlement, and seeks 

each party to move enough to settle the dispute. Thus, it is referred to as assisted negotiation.765 The main 

difference is that mediation involves a third party whose role is to help the parties reach a mutually 

agreeable solution to the problem of conflict or disagreement. Mediation is a voluntary process.766

Mediation is the process by which a third party neutral, referred as mediator, plays a more active role by 

giving independent compromise formulas after hearing both the case of the disputants their case and 

stating their terms of  compromise. In mediation, a chosen facilitator helps parties to come to terms 

acceptable to both although the proposal normally comes from the parties themselves.

 

 

767

D) Negotiation  is a means of settling disputes usually using verbal communication. According to Fisher 

and Urg, the following are the four principles of negotiation.

 In general, 

mediation is a facilitated negotiation. with the help of negotiator (expert), a mediator. 
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A) Separate the people from the problem. The relationship (the people) is separate from any 

substantive problem (conflict). We may reduce the possibility of miscommunication and 

emotions negatively affecting the negotiation by distinguishing the relationship from the problem.  

B) Focus on interests not positions-interests are underlying needs, desires, concerns wants, values, 

or fears. Interests motivate people, however, often individuals will state a position. 

C) Invent options for mutual gain-negotiation requires creativity and the commitment to 

brainstorm options that will be acceptable to both parties. In brain storming, negotiations need to 

separate stage of evaluating options from the state of generating options. 

D) Insist on trusing objective or mutually acceptable criteria-It is essential to identify several 

relevant standards of criteria by which parties can evaluate the fairness or acceptability of a 

negotiated agreement. Negotiations can brain storm criteria or standards in the same way as they 

brain storm options.  

In short, negotiation is a mechanism by which the parties to the dispute solve their dispute without the 

intervention of any third person.769

But ADR, in the narrow sense, dies not have binding a effect upon the parties to dispute In ADR, the 

victim may simply reject the outcome. The structures of ADR are more or less formalized and 

sophisticated.

 

770

ADR includes the concept “alternative”. However, it is worth noting that it is the substitute for a 

traditional forum clause. ADR is less formalistic than court proceedings, and parties may choose to solve 

their dispute through ADR, but that does not mean that they waive their right to go to court and have 

justice.

 

ADR in general may direct the discussions toward accommodation rather than discord. The result 

depends on its acceptability to all parties concerned, and therefore, it is essential to negotiate the dispute. 

771 ADR does not provide a mechanism to obtain a binding result, if it did, it could not be 

considered as ADR but arbitration.772

To ensure neutrality, the majority of the arbitrators should not be solely appointed by one party to the 

dispute.
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Questions 



1) What do we mean by alternative dispute settlement mechanism? 

2) Discuss how investment dispute may be settled through conciliation. 

3) Analyze mediation as a mechanism to settle instalment dispute under the Ethiopian legal system. 

4) Explain how negotiation and compromise are used to settle investment dispute.  

9.2)  SETTLMENT OF INTERNATIONAL INVESTNMEMT DISPUTE 

 

In every foreign direct investment, we find a relationship among a host state, a foreign investor and the 

home country of the investor, which is known as trilateral relationship. As was discussed before 

elsewhere in the material, each state has a sovereign power to admit foreigners within its territory and 

regulate their activities, as well as to protect its nationals abroad from acts contrary to international law. 

Hence, disputes might arise between states or between states and investors within the context of the 

investment activities of transnational corporations.774

Investment dispute may either be state-to-state or investor-state investment disputes. State-to-state (or 

“inter-state”) investment dispute may arise directly between the signatories of 11As, or to issues that first 

arise between investors and their host states, but then becomes inter-state disputes.

 

 

775

Governments may take measures affecting the establishment, and operations of investment might create 

disputes, and such disputes are categorized under state-to state disputes.

  

 

776

Dispute Settlement Arrangements (DSAs) are made in IIAs or at national laws. At the international level, 

two states may arrange dispute settlement mechanisms. There is lack of compulsory dispute settlement 

force within the international system at large. Thus, the parties involved must ensure that they can settle 

the disputes amicably and peacefully.
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What are the objectives and purposes of DSAs? The first purpose is to ensure the availability of pre-

determined set of procedures that will help parties to decide upon the disputes that will be final and 

authoritative decision could be made if dispute arises. Second, the purpose is not only to settle 

disagreements concerning the interpretation, implementation or application of the provisions of IIA, but 

also to avoid of conflict. So as to avoid conflict, governments are required to notify and discuss on the 

issues. In addition, it is an obligation of the parties to discuss before they resort to employ dispute 

settlement mechanisms, with the intention of avoiding conflicts. In short, the purposes and objectives 

behind the arrangement of DSAs include a contribution to “the avoidance, management and settlement of 

state-to-state disputes”.778

Those two mechanisms include the following: 

 

 

Disputes settlement mechanisms and their procedures 

 

DSAs mainly provide for dispute settlement mechanisms through bilateral means. There could also be 

third-party mechanisms to settle inter-state investment disputes.  

779

 Conciliations and negotiations; 

 

 Ad hoc inter-state arbitration; 

 Permanent arbitral or judicial arrangements for dispute settlement; and 

 Political or administrative intuitions’ decisions are binding. 

 

A) Consultations and Negotiations 

 

Consultations and/or negotiations are typically the first type of investment dispute mechanisms that utilize 

a bilateral decision making process. Diplomatic channels, negotiations and consultations are the three 

formulations which essentially involve a negotiations process. Settlement of disputes through diplomatic 

negotiations and/or consultations has been historically the most common means to dispute settlement 

between states. Negotiations could resolve the disputes or in more complicated cases, assist to narrow 
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down the issues to more manageable proportions, or they prepare them for resolution by a third party 

process.780

Consultations facilitate the parties to exchange information and learning for the purpose of avoiding the 

emergence of a dispute. Since consultations have regulatory functions, and could promote meaningful co-

operation between the contracting parties.

 

 

781

Disputes between contracting parties concerning the interpretation or application of this agreement 

should, if possible, be settled through the diplomatic channel.

 

Negotiations and consultations are normally concluded on an ad hoc basis. They are flexible, and time 

framed to begin and end. 

 

The following are examples: 

782 Disputes or differences between the 

counteracting parties concerning interpretation or application of this agreement shall be settled through 

negotiations783

B) Ad Hoc  Arbitration 

 

 

 

 

 

 

Parties may fail to reach a mutually acceptable solution to their disputes through negotiations. In such a 

case, most IIAs and bilateral investment treats provide for recourse to ad hoc arbitration. Then, an ad hoc 

arbitration may be established by the will and participation of the parties.784
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Each party selects one arbitrator within a prescribed time period. In most cases, parties select their own 

national, and this could ensure that there will be a member who has knowledge of special circumstances 

prevalent in his/her country.785

The parties are also required to select a third person who is non-national of both countries. If they could 

not appoint, one either of them may request the president of the International Court of Justice to appoint 

an arbitrator. Then, the parties will agree upon the working procedures. Some DSAs provide for the time 

limit within which the arbitration is to be completed For example, arbitration must be made and 

completed within six months of the date of selection of the third arbitrator.

 

 

786

C) Permanent arbitral and judicial institutions 

  

 

 

There are permanent arbitral and judicial institutions to state disputes, for example, the permanent court 

of Arbitration at the Hague and the International Court of Arbitration of the ICC and ICSID.787

D) Permanent political intuition for dispute settlement 

 

 

 

DASs might provide resort to a political organ for settlement of investment disputes. For example, the 

ASEAN dispute settlement mechanism of the governments of Burundi Darussalam, Indonesia, Malaysia, 

the Philippines, Singapore and Thailand, provides that the panel procedures established by the Senior 

Economic Officials Meeting (SEOM) to assist the body in ruling on the dispute.788

 

 

 

INVESTOR-STATE DISPUTE 
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A dispute may arise between a private investor and the state. Under customary international law, such a 

dispute may be resolved in the tribunals and/or courts of the country concerned. The court system may not 

be effective and the investor’s may recourse to diplomat or enterprise.789

A dispute may arise over the interpretation of their respective rights and obligations under the applicable 

investment law. A dispute may also arise as to the treatment according to certain standards or failure to 

provide protection required by treaty or customary law. In principle the dispute between a state and an 

investor is settled by mutual and amicable means.

 

790

9.3) INVESTMENT DISPUTE SETTLEMENT UNDER THE 

ETHIOPIAN LAW 

 

 

The Ethiopian investment laws regulate the settlement of state-state  and state –investor disputes, which 

we will discuss in the neet section of the material. 

 

9.3.1) DISPUTES BETWEEN ETHIOPIAN GOVERNMENTR AND 

CONTRACTING PARTY 

 

Bilateral investment treaties Ethiopia has concluded with other countries stipulate different mechanisms 

of investment disputes between Ethiopian Government and other contracting party. They are diplomatic 

channels. joint commission; and ad hoc arbitration. 

 

A) DIPLOMATIC CHANNELS 

 

In the present time, disputes are governed by the provisions of bilateral investment treaties. A number of 

treaties provide that contracting parties will undertake consultations on matters relating to the investment 

treaty. Thus, parties may opt for any formal proceedings to settle their disputes amicably. Some 
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provisions of bilateral investment treaties explicitly provide a forum for the resolution of disputes.791

ii) implement the agreement; 

 For 

example, the bilateral investment treaty concluded by Ethiopia and the Government of the People’s 

Republic of China provides that the representatives of the parties shall hold meetings in Addis Ababa and 

Beijing to  

iii) exchange information on law and investment opportunities;  

iv) resolve investment disputes; 

v) exchange ideas to promote investment; 

and other relevant issues(Art. 12). 

In general, there is an opportunity for contracting parties to resolve their disputes before it is submitted to 

third parties. Most investment treaties provide that the disputes shall be settled through negotiation 

between the governments of the contracting parties. In other words, disputes shall be resolved through 

diplomatic channels.792

Thus, it is a requirement that a dispute be brought between the ambassador of one of the contracting 

parties and the relevant ministry of the other party. The matter could be settled by the experts of both 

countries where the need arises, i.e. where the matter includes technical issues.

 

 

The investment agreements to which Ethiopia is a party incorporate such a mechanism. For example the 

agreement we cited above provides under Article 8(1) that investment disputes “shall, as for as possible, 

be settled by consultation through diplomatic channel.” 
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Any dispute that might arise between the contracting parties i.e. state-state dispute with regard to the 

interpretation and application of the agreement must be settled by consultation through diplomatic 

channel. Thus, diplomacy has a great role in solving investment dispute. 



 

B) JHIONT COMMISSION 

 

It the dispute cannot be settled through diplomatic channel,794 it must be given to a joint commission 

constituted by representatives of both parties. The joint commission is empowered to convene without 

undue delay at the request of the first party to take action.795

C) AD HOC ARBITRAL TRIBUNAL 

 

 

D)  

If the dispute cannot be settled within a specified period of time, it must be submitted to an ad hoc arbitral 

tribunal. The tribunal shall be composed of three arbitrations, two selected by the respective contracting 

parties, one selected by the two arbitrators. The third arbitrator must be selected from a third state, which 

has a diplomatic relation with them and will act as a chairperson of the arbitral tribunal. 

 

If the arbitral tribunal has not been constituted within four months from the date of receipt of the written 

notice for arbitration, the President of the International Court of Justice (ICJ) is invited to appoint the 

arbitrator(s). The President of the ICJ should not be a national of the contracting parties.  If the President 

is a national to either of the contracting party or is otherwise prevented from discharging the said 

function, the next most senior member796

Once established, the arbitral tribunal has given the power to determine its own procedure. Further, the 

decision of the arbitral tribunal must be rendered on the basis of the terms of the agreement and the 

principles of international law recognized by both contracting parties.

 of the ICJ must be invited to appoint an arbitrator. 
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 This provision gives the parties 

the opportunity to be guided by the principles of the international law so long as they recognize (accept) 



the principles. It equally offers the opportunity not to depend on international law principles because the 

dispute may be resolved without resort to international law. The states may also differ in recognising 

international principles to be applied. In such a case, the international law would not be applied. Thus, the 

agreement may not help to develop international principles on the area. 

As to the manner of decision, the arbitrators should decide by a majority of votes. The decision may not 

include the reasons for the award, and the tribunal must explain the reasons of its award only when either 

of the parties request.798

We have seen that each contracting party has the right to appoint an arbitrator. Accordingly, each party 

must cover the cost of the arbitrator and the proceedings. Both should also cover the cost of the 

chairperson of the tribunal.

 This by itself may be an obstacle in the development of international law. The 

award must be final and binding. 

799

9.3.2) INVESTOR-ETHIOPIAN STATE DISPUTE 

   

 

 

There are various methods envisaged under bilateral investment agreements to settle disputes between 

investor and contracting party. 

 

 

 

A) NEGOTIATION 

 

Negotiation is the one of the mechanisms to settle disputes between an investor and a contracting party. 

Thus, one of the parties may notify the matter to take an action. The parties are encouraged to settle their 

differences through negotiation, if necessary, by seeking expert advice from a third party.800
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B) COURTS 

 

Where the dispute cannot be settled through negotiation, it must be submitted to the competent 

jurisdiction of the State (court).801

C) ARBITRATION 

 

 

 

It is also allowed for the parties to the dispute to submit their disputes to an international arbitration even 

without exhausting the administrative or judicial remedies in the State. In such a case the dispute must be 

submitted to one of the following organisations: 

 An ad hoc arbitral tribunal set up according to the arbitration rules laid down by the United 

Nations Commission on International Trade Law (U.N.C.I.T.R.A.LO.) 

 The International Centre for the Settlement of Investment Disputes(I.C.S.I.D.) 

 The Arbitral Court of International Chamber of Commerce in Paris; 

 The Arbitration Institute for the Chamber of Commerce in Stockholm. 

The award of the tribunal is final, binding and is required to be executed by the parties. 

 

 

 

 

The International Centre for Settlement of Investment Disputes (ICSID) 
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The International Centre for Settlement of Investment Disputes (ICSID) was created by the World Bank 

in 1966. However, it is an autonomous international organization. It facilitates the arbitration of disputes 

between member countries and foreign investors who are nationals of other member states.802

The purpose of the convention is to promote an atmosphere of mutual confidence between states and 

foreign investors. It has the aim of stimulating a large flow of international capital into countries which 

ratify it to safeguard and promote the interests of investors who, unlike states, have no recourse to the 

International Court of Justice.

  

 

803

International Centre for Settlement of Investment Disputes (ICSID) Convention came into force in 

1966.

 

804

The Convention opens the opportunity for contracting parties of bilateral investment treaties (BITs) to 

incorporate arbitration to solve investment disputes pursuant to the ICSID clauses. Accordingly, it was in 

1968 that the Netherlands-Indonesia treaty included an ICSID clause for the first time.

 The Convention provided a complete, self-contained system for the settlement of disputes 

between foreign investors and their host states by arbitration.  

 

805

any legal dispute arising directly out of an investment, between a Contracting State (or 

by any constituent subdivision or agency of the Contracting State designated to the 

Centre by that State) and a national of another contracting State, which the parties to the 

dispute consent in writing to submit to the Centre.

 

 

Jurisdiction 

 

The jurisdiction of the Centre, as defined by Art 25(1) of the ICSID Convention, extends to: 

806
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Pursuant to Article 25(1) of the ICSID Convention, the following four requirements must be met to have 

jurisdiction.807

• There must be a legal dispute;  

 

• It must arise directly out of an investment; 

• The parties must have agreed to submit their dispute to ICSID; 

• The dispute must be between a contracting state or its subdivisions and a foreign investor 

from another contracting state. 

 

Thus, whenever there is a legal dispute about legal rights, the first requirement is fulfilled. The consent of 

the two parties is the “cornerstone” of ICSID’s jurisdiction. Hence, all parties concerned must agree to 

submit their dispute to the ICSID if it arises.808 The mere ratification of the ICSID Convention is not in 

itself consent to arbitration by a state. The preamble of the Convention makes it clear that ratification of 

the convention makes the state party to it, but does not give the ICSID a jurisdiction to resolve the 

dispute.809

The consent may be given in an arbitration agreement concluded between the state and the investor before 

or after the dispute has arisen.

 Thus, the state must give its consent clearly. 

 

810 The Convention is flexible since it allows the parties to declare their 

consent not in a single instrument. Accordingly, the consent of the host state might be set forth in 

appropriate provisions of its investment promotion legislation.811 Once the party declares the consent, it 

may not be revoked unilaterally; the party is abided by the consent.812

The Award-The Arbitral Tribunal should make an award after examining the issues (disputes) submitted 

to it.   The award must be made in writing and state the reasons on which it is based.
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Article 48(1) of the Convention, the award must be decided by majority vote, and be signed by members 

of the tribunal who voted for it.814

The Centre must not publish the award without the consent of the parties.

 

815 The Secretary General must 

dispatch certified copies of the award to the parties. The date the copy is dispatched is considered as the 

date of the award.816 The award should be registered and it has the same force and effect as a judgment of 

the Court (High Court). Therefore, it will be executed like any other judgment made by the court.817

We have learnt that a dispute may be settled by courts of law or outside courts. We have seen that judges 

are highly qualified in solving disputes, courts use formally established procedures, and the principles 

  

 

QUESTIONS 

 

1) What do you understand by ICSID? 

2)  What are the requirements that must be fulfilled by the ICSID to arbitrate 

3)  Discuss how contracting parties may settle investment despite through diplomatic 

     channels. 

4) To solve investment disputes by diplomatic channels, experts play great role. 

      Comment. 

5) Analyze arbitration as an f investment dispute mechanism. 

6) Compare and contrast settling investment disputes in courts of law and through arbitration. 

 

SUMMARY 
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applied are reliable and reasonable. On the other hand, we have identified that courts may develop 

hostility which may destroy the chance of disputants to work together after the dispute is settled. And this 

does not favour investment Hence parties resort to settle their disputes out of court. 

 

We have seen that the Ethiopian legal system allows the parties to solve their dispute in courts of law as 

well as out of court. 

We have considered that ADR is a procedure for settling a dispute by means other than litigation. 

When we say alternative, we mean alternative to courts.  

So, we have seen that arbitration, conciliation, mediation and negotiation and compromise are 

mechanisms of alternative dispute settlement. 

Further, we have discussed that an investment dispute may be settled by utilizing diplomatic channels. 

Thus, governments can settle their investment disputes through negotiation. Arbitration is the other means 

to solve investment disputes. 

We have seen that arbitration offers flexibility for investors; it offers advantage to preserve privacy 

among others. We have seen that arbitrators must give their award in writing which is executable. 

  

Review Questions 

1) Arbitration is one form of out of court dispute resolution method. According to Article 318(2) of 

the Civil Procedure Code the decision made by arbitrators should comply with the legal 

provisions on judgment. Do you believe that it is still an alternative to court proceeding?  State 

you reason out. 

2) Compare and contrast conciliation and mediation from the investment dispute settlement point of 

view. 

3) Gerbru and Hiruth have a partnership in business. Gebru is working as a manager to their 

partnership. However, Hiruth is not comfortable with the performance of Gebru and the finding 

of auditors shows that the partnership has lost Birr 130,000.00. As a result, she claimed 

130.000.000 Birr from him. Then, each of them elected one arbitrator, Hellen and Zinabu. The 



two arbitrators on their part elected the third person. Abebe, as an umpire of the tribunal. Hellen, 

the arbitrator elected by Gebru is his girlfriend. Hellen has refused to hear the evidence produced 

by Hiruth. She also mistreats Hiruth during the process while other two arbitrators remain 

neutral. Finally, Hiruth becomes the loser of the claim. 

Can Hiruth lodge an appeal to court? Why or why not? 

REFERENCES 

 Dolzer, Rudolf and Stevens, Margaret, Bilateral Investment Treaties, The International Centre 

for Settlement of Investment Dispute, Martinus Nighoff Pub., the Hague, 1995. 

 C. Rao and William Sheffield; Alternative Dispute Resolution: What it is and how it 

works, 2005. 

 Landlord Zone; 2003. 

 Bryan, A, Garner, Black’s Law Dictionary, 2004,  

 Aschalew Ashagre, 2006.  

 Willian Twinint, “ Alternative to what? Theories of Litigation Procedure and Dispute 

Settlement in Anglo-American Jurisprudence: Some Neglected classics,” The Modern 

Law Review, Vol. 56, May 1993. 

 Lord Haislham of St. Marylebone (Editor-in-chief). Holsby’s Laws of England. (vol.2) 

1991. 

  Pieter Sanders, ARBITRATION

  Jacqueline M. Nalan-Haley, Alternative Dispute Resolution in a Nutshell, St Paul,  

Minnesota, West Publishing Co, 1992.  

, 1996, 

 Rene David, Arbitration in International Trade, Kluwer Law and Taxation 

Publishers, Netherlands, 1998.  

 Civil Code of the Empire of Ethiopia of 1960.  



 Civil Procedure Code of the Empire of Ethiopia of 1965, Negarit Gazetta, 

Extraordinary Issue No 3 of 1965, Addis Ababa. 

 Harry T. Edwards, “Alternative Dispute resolution; Panacea or Anathema”, Harvard 

Law Review, Vol.99 (1986). 

 Robert Prtchard (editor), Economic Development, Foreign Investment and the Law: 

Issue of Private sector Involvement Foreign Investment and the Rule of Law in a New 

Era, Kluwer law, London, International Bar Association, 1996. 1 

  Proclamation of the Constitution of the Federal Democratic  Republic of Ethiopia, Proc, 

No 1/1995, Negarit Gazeta, 1st year, no 1, Addis Ababa. 

 UN, Volume III, 2004, p.316 

 The Asian African Legal Consultative Committee (ALCC model (A) BITs, articles 

11(1). 

  The United States model BIT. 

 Bilateral Investment agreement between Ethiopia and Belgian-Luxemburg Economic 

Union, October 2006,  

 Bilateral agreement between Ethiopia and China,   

 Bilateral Investment agreement between Ethiopia and Belgian-Luxemburg Economic 

Union, October 2006, Article 11(1). 
True/False 

1. If an investment project uses  technology that negatively affects the environment, the hos state may 

oblige the investor to take proper environmental measures. 

2. Cancelling an investment contract if the investment pollutes the environment is always an easy task. 

3. The Investment Law as it stands now enabl the Ethiopian Investment Commission to study impact 

assessment of a given investment project. 



4. The Ethiopian Government need not bother abaut whether or not an investment violates the people’s 

right to development. 

5. One of the requirements to be fulfilled to settle a dispute is that it needs settlement. 

6. Investors opt to settle their disputes out of court since the court system involves an antagonistic 

process. 

7. The most important investment dispute settlement, according of the convention, is agreements. 

8. Arbitration is more informal but it does not offer an opportunity to keep the dispute not to be public. 

9. ICSID has a jurisdiction to settle disputes that arise from commercial activities other than investment. 

10. ICSID will have a jurisdiction to settle investment disputes if parties give their consent for arbitration.  

11. An award rendered by the ICSID could be published without the consent of the parties. 

12. The International Centre for Settlement of Investment Disputes (ICSID) is an organization dependent 

upon the World Bank. 

13. Investment incentives are aimed at attracting foreign investment to Ethiopia. 

14.  In  principle nationalization and expropriation of investment are the same. 

15. The concept of a joint venture under the Ethiopian Commercial Code and the Investment Law is 

similar. 

16. Ethiopia, being member to the common market for Eastern and Southern Africa, offers a good 

opportunity to invest in Ethiopia. 

17. The Ethiopian Investment Commission is empowered to issue directives to promote investment in 

Ethiopia. 

18. Regional investment organs have the power to license investors who want to invest in the Regions 

according to relevant laws. 

19. Investment is regulated under the Ethiopian law with a view to making sure that it promotes the 

development of the country. 

20. Our law provides that the investor must submit the description of an intended investment project. 



21. Bilateral investment treaties are one form of regulating investment transaction. 

22. If the rules that are incorporated in bilateral investment treaties are continuously used by other 

bilateral treaties, they could be an international law in the area. 

23. In the history of investment, the effort to govern it by an multinational instrument has not been 

successful. 

24. Trade related investment measures represent one of the efforts to govern investment at the 

international level.  

 

Choose 

1. Which of the following should be fulfilled, invader for the ICSID to have a jurisdiction to settle a 

despute? 

A. There must be a dispute. 

B) The dispute should arise from trade.  

C) The parties must agree to submit their dispute to ICSID. 

D) A and B Are correct. 

E) A and C are correct. 

2. A consent to submit an investment despite to the ICSID may be given     

A) After the dispute has arisen.  

B) Before the dispute has arisen. 

C) Both 

D) None 

3. The remedy that could be taken where the investment project is found to be hazardous to the 

environment is 

A) Granting permission 

B) Rejecting permission 

C) Both 

D) None  

4. The method by which wecan check whether or not a given investment project has the negative impact 

on environment is  



A) Making an impact assessment 

B) Testing the project for six months  

C) Recruiting a supervisor after granting an investment permission 

D) None 

5. The Right to development, incorporated under our Constitution is the right of  

A) an individual  

B) people 

C) a certain group  

D) All 

6. Which of the following IS NOT an incentive under the Ethiopian Investment Law? 

A) Exemption from income tax 

B) Exemption from payment of customs duty 

C) Exemption from all types of tax for 15 years. 

D) A and B 

7) Which of the following is a guarantee to foreign investors? 

A) To transfer profits to their country 

B) To invest in any region 

C) To collect value added tax 

D) To live in their home country 

8. Which of the following IS NOT a form of investment in Ethiopia? 

A) Sole proprietorship 

B) Share Company 

C) Private Limited Partnership 

D) Limited Company 

9. Which of the following is an opportunity to invest in Ethiopia? 

A) Availability of market 

B) Availability of raw materials 

C) Cheap labour 

D) All 

Review Questions I 



I) Choice 

1) Which of the following is not an element of the definition of investment? 

A) Expenditure of capital               B) Degradation 

C) Enterprise                                  D) Investor 

2) Which of the following is a pre-requisite for investment? 

A) Saving              B) Consumption      C) No commitment         D) all 

3) An economic theory based on the premise that free market will yield maximum productivity is 

known as  

A) the middle path               B) the dependency theory 

C) the liberal consensus       D) the classical theory 

4) The first attempt to create rules to govern the conduct of foreign investment has been made by 

_________ 

A) the United States of America         B) the European Union 

C) the ILO                                           D) the United Nations 

5) Arbitral awards are _____________ sources of international law on foreign investment. 

A) subsidiary             B) primary          C) elementary     d) original 

6) Which of the following is not a feature of bilateral investment treaties? 

A) equitable treatment                   B) discrimination 

C) compensation                            D) National treatment 

7) Rights of states to regulate the flow of foreign investment emanates from  

A) political right       B) social condition          C) sovereignty   D) none 

8) Which of the following are areas open to joint investment? 

A) banking    B) insurance        C)electric power D) Telecommunication services  

9) The Investment Commission has the power to  

A) Initiate policies     B) issue    proclamation    C) A and B  D) none 

10) Which of the following is not a favorable situation to invest in Ethiopia? 

A) liberal  economic policy                     B) poverty 

C) raw materials                                      D) market 

11) Joint venture may take the form of  

A) corporate joint venture                B) partnership joint venture 

C) Private joint venture               D) A and C      E) A and B 

12)   Which one of the following is a financial incentive. 

A) subsidized credits                              B) income tax deduction  

C) granting monopoly right                   D) A and B 



13)   A guaranty to investors may be 

A) guarantee against loss                            B) guarantee against expropriation 

C) guarantee against poverty                       D) all 

14) A dispute that arises from investment may be resolved by 

A) elders            B) fighters             C) arbitration       D) none 

15) To protect the environment, states may 

A) promote polluting activities          B) encourage absolute machines     

C) Chan agreements                          D) all 

 

 

II) True/False 

1) Disputes arising from foreign investment can be resolved by the International Centre for 

Settlement of Investment Disputes. 

2) In arbitration, the dispute will be resolved without a trial of the case. 

3) As a rule, arbitration of investment dispute is voluntary. 

4) The prevailing Ethiopian Government is duty bound to make sure that investment does not make 

few individuals rich while the people at large remain poor. 

5) Now a days, states do not bother about whether or not the investment projects harm the 

environment  

6) Our government can not expropriate even though it is intended to be made for the public interest. 

7) Nationalization of investment which has ideological over tone is an act of bringing the investment 

under ownership. 

8) The Ethiopian investment law allows investors to impart capital goods and construction materials 

that are necessary for their investments to Ethiopia 

9) The concept of joint venture is employed to have similar (same) meaning under Ethiopian laws. 

10) Company, as a form of investment in Ethiopia, offers no opportunity to raise capital. 

11) Investors have an opportunity to invest in mining gold in Ethiopia. 

12) In Ethiopia, a regional investment organ has a duty to report to the federal governments an 

investment is granted by it. 

13) Governmental regulations of investment are aimed at discrimination. and consumer protection. 

14) Bilateral investment treatise accord fair and equitable treatment to investors. 

15) General principles of law are strong norms used as a source of international law on foreign 

investment. 



16) The existence of non-democratic government may be a threat to foreign direct investment 

because the investment, contracts might be changed if such government is replaced by a 

democratic one. 

17) According to the classical theory foreign direct investment is beneficial to both the capital 

sending and host states economy. 

18) It is legal to for a foreign investor invest on grinding mills in Ethiopia. 

19) Investment is of long-term in nature and thus time is an essential element of investment. 

20) Developing countries have very strict laws to protect their environment. Which, in turn, repel, 

foreign direct investment. 

 

III) Matching 

                      A                                                                             B 

______ 1) 1966                                       A) ICSID convention came into force 

______ 2) Opinio juries                          B) the World Bank Guidelines on foreign  

                                                                      investment 

______ 3) Portfolio investment              C) foreign investors are allowed to invest in  

                                                                      mining 

______ 4) The 1956 income tax               D) Custom as a source of international  law on  

                 decree of Ethiopia                          foreign investment 

______ 5) 1992                                         E) Investment implementing organ in  

                                                                        Ethiopia 

______ 6) Sweden                                    F) Out of court investment dispute  

                                                                       settlement mechanism 

______ 7) The Ethiopian civil                 G) Movement of money for the purpose of  

                 Aviation Agency                          buying shares in a foreign country 

______ 8) COMESA                                H) Ethiopian investment year 

______ 9) Incentives                                I) Ethiopian Investment year 



______ 10) Arbitration                             J) Intended to promote positive economic  

                                                                       benefits 

                                                                   K) A market for investors in Ethiopia 

                                                                   L) The first proper law to regulate  

                                                                          investment in Ethiopia  

 

Review Questions I 

Answer key 

I) Choice 

1) B                                   6) B                            11) E 

2) A                                   7) D                            12) A 

3) C                                   8) D                            13) B 

4) D                                    9) A                            14) C 

5) A                                  10) B                             15) C 

II) True/False 

1) True                       6) False                         11) True                    16) True 

2) False                      7) True                          12) True                     17) False 

3) True                       8) True                           13) False                   18) False 

4) True                       9) False                          14) True                   19) True 

5) False                     10) False                         15) False                   20) False 

 

III) Matching 



1) A                             4) L                           7) E 

2) D                             5) B                           8) K 

3) G                             6) I                            9) J 

                                                                    10) F 

 

Review Questions II 

I. Choice 

1) Which of the following in NOT an element of the definition of investment under the Ethiopian 

law? 

A) Expenditure of capital 

B) Investor 

C) Non-expansion 

D) Enterprise 

2) Investing in the form of shares is considered to be  

A) Expensive                        B) Expansion 

B) Safe                                  D) All 

3) A theory that treats foreign direct investment as whole beneficial to the host economy is 

________ theory. 

A) Dependency                      C) Liberal 

B) Middle path                      D) Classical 

4) A theory that argues that foreign direct investment is no wholly beneficial to the capital sending 

country is ______________ theory. 

5) The international instrument that reasserted the right of all states to regulate, supervise, and 

expropriate and nationalize foreign investment was. 

A) Charter of the United Nations 

B) Charter of economic right and duties of states  

C) African charter 

D) European commission 

6) In respect of the development of international law of foreign direct investment , the effort made 

by developing countries in 1970’s resulted in  



A) Drafting a code of conduct for multinational corporation 

B) Drafting a code of conduct  for host states 

C) Having a convention on foreign direct investment  

D) Concluding a bilateral investment treaty 

7)  Ethiopia has concluded a number of bilateral investment treats. The main purpose of these 

bilateral treaties is . 

A) To create favourable conditions for foreign investors in Ethiopia  

B) To create favourable conditions for investment 

C) To create disfavourable conditions for investment 

D) To discourage investment in foreign countries   

8) In respect of expropriation of investment, bilateral investment treaties provide that  

A) Expropriation is made exceptionally for the public interest  

B) Where expropriations made, it must be made without discrimination 

C) Compensation should be effected without unreasonable delay. 

D) A and C          E) All 

9) Regulation of investment may be ___________ regulation. 

A) Market                                C) Cooperative          

B) Individual                            D) Monopolistic 

10) Which of the following sector is open to the state to invest on ? 

A) Telecommunication services               C)  Manufacturing of Neurons 

B) Electric power                                      D) None 

11) Which of the following investment organ has the power to issue directives? 

A) The Investment Commission             C) The Investment Board 

B) The Ethiopian Electric Agency         D) The Ethiopian Civil Aviation Agency   

12) Which of the following parts of our country do NOT offer opportunity for oil and natural gas? 

A) The Ogaden                                      C) The Blue Nile Reftvalley 

B) the Tekeze Riftvally                         D) The Southern Riftvelly  

13) There are investment options in Ethiopia. Identify one which is NOT an investment option. 

A) Sole proprietorship                            C) one person company 

B) Joint  investment                                D) The Southern Riftvalley 

14) The Ethiopian government may undertake investment through 

A) Joint venture                                     C) Cooperative society 

B) Private limited company                   D) Public enterprise 



15) Developing countries adopt _________ incentives to attract foreign direct investment. 

A) Financial                           C) Non financial 

B) Fiscal                                 D) All 

16) Which of the following is a guarantee to investors under the Ethiopian law? 

A) Guarantee against expropriation 

B) Guarantee to work 

C) Guarantee for profit 

D) Guarantee for market 

17) How are environmental concerns in investment justice? 

A) The host state can exclude an investment project where it causes irreversible damage on 

environment. 

B) The capital sending country can pollute the environment  

C) The UN can stop the project 

D) The has state can bring the case to the AU. 

18) Ethiopia have the right to economic development. This means that  

A) investment should promote unsustainable economic development of the  people 

B) Investment should be  profitable only for the investor 

C) Investor could dismiss employees as s/he wishes 

D) Investment should promote sustainable development of the people. 

19) A dispute that arises from investment activities could be settled 

A) by court of law                      C) Both A and B 

B) Out of court                           D) None 

20) According to the convention for the International Center for Settlement of Investment Dispute 

(ICSID), an investment dispute may be settled out of court 

A) through diplomatic channel 

B) By judges appointed by government 

C) By the general secretary of UN 

D) All 

 

II) True/False 

1) For the International Centre for Settlement of Investment Dispute to have a jurisdiction 

contracting states are not required to give their consent. 



2) Arbitration is a mechanism to settle investment dispute out of court which offers an advantage to 

minimize hostility. 

3) The Ethiopian government is obliged to promote the right of sustainable development of all the 

people through investment. 

4) A state has no right to cancel investment agreements that cause significant harm to the 

environment after it began. 

5) Investors need investment guarantees against nationalization and expropriation should be clearly 

stated under national laws. 

6) The prevailing standard of compensation where investment is expropriated stipulates that 

compensation should be partial. 

7) Exemption from payment of customs duty is one of the incentives granted to investors under the 

Ethiopian law. 

8) A foreigner may have an option to invest through a branch where the foreign type of business 

organization is not a recognized form by the host state law. 

9) Joint venture recognized under our investment law as a joint investment with a government is a 

partnership without having legal personality. 

10) Infrastructure is one of the sectors in which investors may make their investment in  Ethiopia. 

11) The Ethiopian Investment Commission serves as a two- stop shop since some of the necessary 

matters are completed there. 

12) Ethiopia has liberalized its economic policy and foreigners can invest in the financial sector. 

13) An investor can not carry at investment in Ethiopia unless s/he/it is granted a business license. 

14) The current trend is for liberal consensus in regulating investment. 

15) The basic rationale for regulating investment is to widen the role of multinational corporations in 

the political sphere in addition to the economic one.  

16) Bilateral investment treaties accord fair and equitable treatment to investors. 

17) According to trade- related investment measures, an investor is free to see its product in the host 

state. 

18) Decisions made by an International Court of Justice are regarded as subsidiary sources of 

international law on investment. 

19) Socialism con not be regarded as a risk to foreign direct investment at all 

20) Investment law is a branch of law that combines law of contract and property law. 

 

IV) Matching 



                  A                                                      B 

_____ 1) Reward                       A) Changes in industry 

_____ 2) Nationalism                B) World Bank guidelines on foreign investment 

_____ 3) 1992                           C) Out of court investment despite settlement  

                                                         mechanism 

_____ 4) Local content             D) Prospective profits 

_____ 5) 1959                           E)  Profit from investment 

_____ 6) Arbitration                 F) Forms of TRMS 

_____ 7) Broadcasting              G) Religious fundamentalism 

                services                      H) The first bilateral investment treaty was conduced  

_____ 8) Raw materials             I) A sector that is  not allowed for foreigners to invest  

                                                         in Ethiopia 

_____ 9) Lucrum cessans            J) Involves an antagonistic person  

_____ 10) Courts of law             K) Favourable situation to invest in Ethiopia  

 

V) Fill in the blank space 

1) In case of expropriation of investment, ______________ consideration and bargaining are always 

involved in determining the amount of compensation. 

2) Our investment law guarantees transfer of ___________ and other payment accruing from their 

employment to the ____________ amount of compensation. 

3) The power to regulate investment flows from ____________ of host states. 

4) A foreign national permanently residing in Ethiopia and having made an investment is know as 

__________ investor. 

Review Questions 

Answer key 

I) Choice (1.5 points each) 



1) C                            6) A                             11) C                        16) A 

2) B                             7) B                             12) B                        17) A 

3) D                             8) E                             13) C                        18) D 

4) C                             9) A                             14) D                        20) A 

 

II) True/False (1.5 points each) 

1) False                          6) False                      11) False                  16) True 

2) True                           7) True                        12) False                 17) False 

3) True                           8) False                       13) True                  18) True 

4) False                          9) False                        14) True                 19) False 

5) True                          10) True                        15) False                 20) True 

 

III) Matching (0.5 point each)  

1) E                            5) H                                8) K 

2) G                            6) C                                9) D 

3) B                            7) I                                10) J 

 

IV) Fill in the blank space (1 point each) 

1) Political  

2) Salaries, expatriates 

3) Sovereignty 

4) Domestic  

 

GLOSSARY 



• Investment – Commitment of funds to accrue profit. 

• Investor – One who invests outside his/her/its home state 

• Domestic investor – An investor who made an investment in his/her own country. 

• Foreign investor – An investor who is a foreign citizen and invests outside his/her 

country. 

• Direct foreign investment – is an investment made to acquire a lasting interest in an 

enterprise functioning in an economy other than that of an investor, with a power to 

control it, with the purpose to accrue profit.  

• Profit –  gain from an investment in the form of capital appreciation of yield 

• Law of investment – a branch of law consisting of set of rules that regulate investment.  

• Portfolio investment – A foreign investment made by purchasing shares and other  types 

of securities without having the power to control the investment.  
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ANNEX I 



PROCLAMATION No. 280/2002(as amended) 

RE-ENACTMENT OF THE 

INVESTMENT PROCLAMATION 

 

WHEREAS, the encouragement and promotion of investment has become necessary so as to accelerate 

the economic development of the country and to improve the living standard of its people; 

WHEREAS, in addition to that of domestic investors, it is deemed essential to widen the scope of 

participation of foreign investors and to facilitate conditions thereof with a view to enhancing the 

country’s investment activities; 

 WHEREAS, the system of administration of investment needs to be transparent and efficient; 

WHEREAS, to these ends, it has become necessary to revise the existing law on investment; 

NOW, THEREFORE, IN ACCORDANCE WITH Article 55(1) of the Constitution of the Federal 

Democratic Republic of Ethiopia, it is hereby proclaimed as follows: 

                                 PART ONE 

                                General 

1. Short Title 

This Proclamation may be cited as the “Investment Proclamation No. 280/2002.” 

2. Definitions 

In this proclamation, unless the context requires otherwise: 

2.1. “Investment” means expenditure of capital by an investor to establish a new enterprise or to 

expand or upgrade one that already exists; 

2.2. “Enterprise” means an undertaking established for purposes of gaining profit;  

2.3. “Capital” means local or foreign currency, negotiable instruments, machinery or equipment, 

buildings, initial working capital, property rights, patent rights, or other business assets; 

2.4.  “Investor” means a domestic or foreign investor having invested in Ethiopia; 



2.5. “Domestic Investor” means an Ethiopian or a foreign national permanently residing in 

Ethiopia having made an investment, and includes the government, public enterprises a well 

as a foreign national, Ethiopian by birth and desiring to be considered as a domestic investor; 

2.6. “Foreign Investor” means a foreign or an enterprise owned by foreign nationals, having 

invested foreign capital in Ethiopia, and includes an Ethiopian permanently residing abroad 

and preferring treatment as a foreign investor; 

2.7. “Foreign Capital” means capital obtained from foreign sources, and includes the re-invested  

profits and dividends of a foreign investor; 

2.8. “Expansion/up grading” means increasing in value, by more than 25%, the full production or 

service capacity of an existing enterprise, be it in variety, volume, or both; 

2.9. “Appropriate Investment Organ” means the Ethiopian Investment Agency, (hereinafter 

referred to as the “Agency”), established under this Proclamation or the executive organ of a 

Region empowered to issue investment permits; 

2.10. “Public Enterprise” means an undertaking, wholly owned by the Federal or regional 

government established to carry out manufacturing, distribution, service rendering or other 

economic and related activities for gain; 

2.11. “Government” means the Federal Government or a Regional Government; 

2.12. “Region” means any of those specified under Article 47(1) of the Constitution of the 

Federal Democratic Republic of Ethiopia and for the purpose of this Proclamation includes 

the Addis Ababa City Administration and the Dire Dawa Administrative Council; 

2.13. The phrase “export-oriented no-equity based foreign enterprise collaboration” means a 

100% export-oriented contractual arrangement between a domestic investor and foreign 

enterprise in which the foreign enterprise provides, among others, all or some of the 

following: 

Guaranteed external market access; 

Export product and production know-how; 

Export marketing know-how; 

Export business management know-how; 

Raw materials and intermediate inputs needed for export production. 

2.14. “Transfer of technology” means the transfer of systematic knowledge for the manufacture 

of a product, for the application of improvement of a process or for the rendering of a service, 



including management and marketing technologies, but shall not extend to transactions 

involving the mere sale or lease of goods.” 

 

3. Scope of Application 

The provisions of this Proclamation shall not be applicable to investments in the prospecting, exploration 

and development of minerals and petroleum resources. 

       PART TWO 

Investment Objectives, Areas and Incentives 

4. Investment Objectives of the Federal Democratic Republic of Ethiopia 

 The objectives of the investment policy of the Federal Democratic Republic of Ethiopia are designed to 

improve the living standards of the peoples of Ethiopia through the realization of sustainable economic 

and social development, the particulars of which are the following: 

1) to accelerate the country’s economic development; 

2) to exploit and develop the immense natural resources of the country; 

3) to develop the domestic market through the growth of production, productivity, and services; 

4) to increase foreign exchange earnings by encouraging expansion in volume and variety of the 

country’s export products and services and the improvement of their quality as well as to save 

foreign exchange through production of import substituting products; 

5) to encourage balanced development and integrated economic activity among the regions and 

to strengthen the intersectoral linkages of the economy;  

6) to enhance the role of the private sector in the acceleration of the development of the 

country’s economy; 

7) to render foreign investment play its proper role in the country’s economic development; 

8) to create wide employment opportunities for Ethiopians and to foster the transfer of technical 

know-how, of managerial skills, and of technology required for the progress of the country. 

5) Areas of Investment Reserved for the Government or Joint Investment with the 

Government 

1) The following investment areas are exclusively reserved for the Government: 

(a) Transmission and supply of electrical energy through the Integrated National Grid system: and 

(b) Postal services with the exception of courier services. 



2) Investors shall be allowed to invest in the following areas only in joint venture with the 

Government (ŸS”Óeƒ Ò` up”Ïƒ w‰); 

(a) Manufacturing of weapons and ammunition; and 

(b) Telecommunication services. 

(c ) air transport services using aircraft with a seating capacity of more than 20 passengers. 

6) Areas of Investment Reserved for Domestic Investors  

Areas of investment shall be specified by regulations to be issued by the Council of Ministers. 

7) Regarding Investments to be undertaken in Joint Venture with the Government 

The Supervising Authority of Public Enterprises shall receive investment proposals submitted by 

any private investor intending to invest in joint venture with the government; it shall submit same 

to the Ministry of Trade and Industry for decision and, upon approval, designate a public 

enterprise to invest as partner in the joint investment.  

8) Areas of Investment Open for Foreign Investors 

All areas of investment, other than those exclusively reserved, under this Proclamation, for the 

Government or joint venture with the Government (ŸS”ÓYƒ Ò` up”Ïƒ) or for Ethiopian national or 

other domestic investors which shall be specified by regulations to be issued by the Council of 

Ministers, shall be open for foreign investors.  

9) Investment Incentives 

1) Areas of investment specified by regulations to be issued by the Council of Ministers pursuant 

to the investment objectives stated under Article 4 of this Proclamation shall be eligible for 

investment incentives. 

2) The regulations to be issued pursuant to Sub Article (1) of this Article shall determine the type 

and extent of entitlement to incentives.  

                   PART THREE 

     Forms of Investment and Capital 

     Requirements for Foreign Investors 

10) Forms of Investment 

1) Investment may be effected in one of the following forms: 

(a) Sole proprietorship 

(b) Business organizations incorporated in Ethiopia or abroad; 

(c) Public Enterprise established in accordance with the relevant law; 

(d) Cooperative Societies formed in accordance with the relevant law. 



2) Any business organization specified under Sub Article (1)(b) of this Article shall be registered 

in accordance with the Commercial Code or any other relevant law.  

11) Capital Requirements for foreign Investor 

1) Any foreign investor to be allowed to invest pursuant to this Proclamation, shall be required to 

allocate a minimum capital of 100,000 US dollars for a single investment project. 

2) Notwithstanding the provisions of Sub Article (1) of this Article, the minimum capital required 

of a foreign investor investing jointly with domestic investors shall be 60,000 US dollars. 

3) The minimum capital required of a foreign investor investing in areas of engineering, 

architectural, accounting and audit services, project studies or business and management 

consultancy services or publishing shall be: 

(a) 50,000 US dollars if the investment is made wholly on his own; 

(b) 25,000 US dollars if the investment is made jointly with domestic investors. 

4) A foreign investor: 

(a) re-investing his profits or dividends; or  

(b) exporting at least 75% of his out puts  

shall not be required to allocate a minimum capital. 

5) Any foreign investor having brought investment capital into the country shall have registered 

same at the National Bank of Ethiopia and obtain a certificate of registration.  

         PART FOUR 

    Investment Permit 

12) Requirement of Permit 

1) The following investors shall be required to obtain investment permits: 

(a) foreign investors; 

(b) foreign nationals, excluding Ethiopians by birth, taken for domestic investors pursuant to 

Article 2(5) of this Proclamation; 

(c) domestic investors investing in areas eligible for incentives; 

(d) domestic and foreign investors making investments in partnerships(up”Ïƒ ›=”yeƒ ¾T>ÁÅ`Ñ< 

¾GÑ` ¨<eØ“ ¾¨<ß vKHw„‹).  

2) Notwithstanding the provision of sub-Article (1) of this  Article, a foreign investor intending 

to buy an existing enterprise in order to operate it as it stands or to buy shares of an existing 

enterprise shall obtain  prior approval from the Ministry of Trade and Industry 

3) Upon receipt of an application made in accordance with sub-Article (2) of this Article, 

the Ministry of Trade and Industry shall after examining the matter in light of the relevant laws 

within two working days: 



(a) register the share transfer or replace the business license upon receipt of the appropriate fee, 

where the application is found acceptable; or 

(b) notify to the investor its decision and the reason thereof in writing, where the application is 

found unacceptable 

4) The provisions of this Article shall not affect the right of an investor of Ethiopian national or 

foreign national, an Ethiopian by birth taken for domestic investor, intending to invest, in 

conformity with the relevant laws of the country, in areas not eligible for incentives or waiving 

his right of entitlement in those areas eligible for incentives. 

13) Application for Investment Permit by a Domestic Investor 

20) An application for investment permit by a domestic investor shall be made in a form designed 

for such purpose and submitted together with the following documents: 

(a) Where the application is signed by an agent, a photocopy of his power of  attorney; 

    (b) Where the investment is to be made by an individual person, a   photocopy of his 

identify card, or a photocopy of the certificate evidencing his domestic investor status and his 

recent two passport size photographs; 

(c) Where the investment is to be made by a business organization, photocopies of its 

memorandum of association and Articles of association; or where the business organization, 

photocopies of its memorandum of association and Articles of association; or where the 

business organization is to be newly established, in addition, it shall submit photocopies of 

the shareholders’ identity cards or photocopies of certificates evidencing there domestic 

investor status; 

(d) Where the investment is to be made by a public enterprise, a photocopy of the regulation 

under which it is established or a photocopy of its memorandum of association and Articles 

of association; and 

(e) Where the investment is to be made by cooperative society, a photocopy of its Articles of 

association. 

14) Application for investment permit by a foreign Investor 

Application for Investment Permit by a foreign investor shall be made in a form    designed 

for such purpose and submitted to the Agency together  with the following documents in two 

copies: 

(a) where the application is signed by an agent, a photocopy of his power of attorney; 



          (b) where the investment is to be made by an individual person, a photocopy of the pages of a valid 

passport showing his identity and his recent two passport size photographs; 

          (c) where the investment is to be made by a business organization incorporated in Ethiopia, 

photocopies of its memorandum of association and Articles of association; or where it is to be 

newly established, in addition, it shall submit photocopies of the pages of a valid passport of each 

shareholder showing his identity; 

         (d) where the investment is to be made by a branch of a foreign business organization in Ethiopia, 

photocopies of its memorandum of association and Articles of association or a similar document 

of the parent company; and 

         (e) where it is a joint investment by domestic and foreign investors, in addition to the documents 

provided under (c) above, photocopies of identity cards or photocopies of certificated evidencing 

the domestic investor status of the domestic investors, as the case may be. 

15) Application for Investment Permit for Expansion or Upgrading 

1)  An application for investment permit to expand or upgrade an existing enterprise shall be 

made in a form designed for such purpose and submitted together with the following 

documents: 

a) where the application is signed by an agent, a photocopy of his power of attorney; 

b) where the investment is made by a business organization, photocopies of its memorandum of 

association and Articles of association; and 

c) Photocopy of a valid business license of the existing enterprise. 

2) The application form and documents stipulated under Sub-Article (1) of this Article shall be 

made:  

in two copies, where they are to be submitted to the Agency; or 

in one copy, where they are to be submitted to Regional Investment Organs. 

 

16) Issuance of Investment Permit 

1) Upon receipt of an application made in accordance with Articles 13, 14 or 15 this 

Proclamation, the appropriate investment organ shall, after examining the intended investment 

activity in light of the Proclamation, Regulations and directives issued thereunder within five 

working days: 



 (a) issue the investment permit upon receipt of the appropriate     fee, where the     application is 

found acceptable; or 

 (b) notify to the investor its decision and the reason thereof in writing, where the application is 

found unacceptable. 

      2) The appropriate investment organ shall, after issuing the investment permit, notify the concerned 

government institutions  that the latter could conduct the necessary follow up.  

3) An investment permit shall contain the following: 

(a) the name, nationality and address of the investor; 

(b) the investment activity; and  

(c) the region in which the investment is to be made. 

4) a holder of an investment permit shall not be required to obtain a business license until completion 

of project implementation and the commencement of production or of rendering of service.  

5) an investment permit may not be transferred to another person without the prior authorization of 

the appropriate investment organ. 

6) where an investment permit is transferred to another peroson or where any change occurs in its 

content, it shall be submitted to the appropriate investment organ and amended accordingly.  

17) Renewal of Investment Permit 

1) An investment permit shall be renewed annually until the investor commences the marketing 

of his output or services; provided, however, the investor shall submit progress reports on the 

implementation of the project, to the appropriate investment organ, at the end of every six 

months.  

2) An application for renewal of an investment permit shall be submitted at least a month before 

the end of a period of one year for which the permit remains valid. 

3) The appropriate investment organ shall renew the investment permit, where satisfied, as to the 

existence of sufficient cause for the delay in the commencement or completion of implementation 

of the project.  

18) Suspension or Revocation of Investment Permit 

1)Where an investor violates the provisions of this  Proclamation or regulations or directives 

issued to implement this Proclamation, the appropriate investment organ may suspend the 

investment permit until the investor takes due corrective measures. 

2) the appropriate investment organ may revoke an investment permit where it is ascertained that: 

(a) the investor obtained the permit fraudulently or by submitting false information or statements; 



(b) the investor has transferred the permit to another person without the authorization of the 

appropriate investment organ, 

(c) incentives granted are misused or illegally transferred to another person; 

(d) the investor has failed, without good cause, to 17 of this Proclamation. 

(e) If the investor is found engaged in a commercial activity without obtaining a business 

license”. 

3) The appropriate investment organ shall, prior to suspending or revoking a permit, notify the 

investor in writing as to the causes for taking such action and allow him a period of one month to 

present his views thereon. 

4) The appropriate investment organ shall suspend or revoke the permit where the investor fails to 

respond within the time limit prescribed in sub-Article (3) of this Article or presents unacceptable 

justification. 

5) Upon suspension of an investment permit, the investor shall immediately lose entitlement to all 

benefits. 

6) Upon revocation of an investment permit, the investor shall return within 6 months all the 

benefits he was granted. 

 7) An investment permit may not be suspended or revoked by any organ other than the 

appropriate investment organ having issued same. 

19) Right to appeal 

An investor who has a grievance against a decision of an appropriate investment organ may, within 

30 days from receipt of the decision, appeal to the Federal Investment Board or to the concerned 

organ of a Regional Government, as may be appropriate. 

                   

 

 

    PART FIVE 

Transfer of Technology, Loans, Utilization of foreign currency, and Remittance of Funds 

20) Technology Transfer Agreements 

1) Where an investor concludes a technology transfer agreement related to his investment, he 

shall submit the same to the Agency for approval and registration. 



2) Upon receipt of an application for registration as per Sub-Article (1) of this Article, the 

Agency shall issue the registration certificate within two working days. 

3) A technology transfer agreement which is not registered in accordance with this article shall 

have no legal effect. 

21) Loans and utilization of Foreign Currency 

1, An investor who acquires an external loan shall have such loan registered with in the National 

Bank of Ethiopia in accordance with the directives of the Bank. 

2. For transactions related to their investment, foreign investors shall be allowed to open and 

operate foreign currency accounts in authorized local banks in accordance with directives of the 

National Bank of Ethiopia. 

22) Remittance of Funds 

1) Any foreign investor shall have the right, in respect of an approved investment, to make the 

following remittances out of Ethiopia in convertible foreign currency at the prevailing rate of 

exchange on the date of remittance: 

a)Profits and dividends accruing from investment; 

b) Principal and interest payments on external loans: 

c) Payments related to a technology transfer agreement registered in accordance with this 

proclamation: 

d) Proceeds from the sale or liquidation of an enterprise; 

e) Proceeds from the transfer of shares or of partial ownership of an enterprise to a domestic 

investor. 

2) Expatriates employed in an enterprise may remit, in convertible foreign currency, salaries and 

other payment accruing from their employment in accordance with the foreign exchange 

regulations or directives of the country. 

                         

     PART SIX 

                       Investment Guarantees and Protections 

23) Investment Guarantees and Protections 

1) No investment may be expropriated or nationalized except when required by the public interest 

and then, only in compliance with requirements of the law. 

2) Adequate compensation, corresponding to the prevailing market value, shall be paid in 

advance in case of expropriation or nationalization of an investment for public interest. 



3) Any foreign investor may remit compensation paid to him, pursuant to this Article, out of 

Ethiopia in convertible foreign currency. 

                    PART SEVEN 

              Investment Administration 

24) Investment Administration Organs 

The administration of investment shall be carried out through the following organs: 

1) The Ministry of Trade and Industry; 

2) The Investment Board; 

3) The Agency 

4) Regional investment organs to be defined by the laws of the respective region. 

25) Jurisdiction 

1) The administration of in vestment in respect of  the following shall be under the jurisdiction of 

the Agency 

(a) investment made by foreign investor; 

(b) investment made by foreign national permanently residing in Ethiopia taken for a domestic 

investor; 

(c) investment made, in areas eligible for incentives by domestic investor who is required to 

obtain business license from concerned federal organs; 

(d) joint investment by domestic and foreign investor. 

         2) Notwithstanding the provision of Sub-Article (1) of this Article, the issuance, renewal and 

cancellation of investment permits for air transport services and for generation or transmission or 

supply of electrical energy shall be carried out by the Ethiopian Civil Aviation Authority and the 

Ethiopian Electricity Authority  respectively, representing the Agency. 

3) Investments other than those referred to in sub Article (1) of this Article shall fall under the 

jurisdiction of regional investment organs. 

4) The granting of incentives by way of exemptions from import taxes and customs duties shall fall 

under the exclusive jurisdiction of the Ministry of Revenues. 

 

26) One-Stop Shop Service 

1. The Agency or Regional Investment Organs shall provide the following services as required 

under the relevant laws to investors they have given investment permits. representing the competent 

Federal or regional executive bodies as appropriate: 



(a) Notarization of memorandum of association and Articles of association; 

(b) effecting commercial registration; 

(c) issuance of work permits to expatriate employees; 

(d) grading of construction contractors; and  

(e) issuance of business licenses.  

The Authority shall register and render a one-stop service to export-oriented non-equity based 

foreign enterprise collaborations. 

The Agency and regional investment organs shall carry out their functions under Sub Article (1) of 

this Article in compliance with the relevant laws thereof. 

Upon receipt of an application for a business license in accordance with Sub-Article (1)(e) of this 

Article, the appropriate investment organ shall, after examining the matter in light of the relevant 

laws within five working days: 

a) issue the business license upon receipt of the application fee, where the application is found 

acceptable; or 

b) notify to the investor its decision and the reason thereof in writing, where the application is 

found unacceptable. 

5) Notwithstanding the provision of Article 22 Sub-Article (2) (a) of commercial Registration and 

Business Licensing Proclamation No. 67/1997, the appropriate investment organ shall issue the 

business license upon signing, by the investor, of an undertaking to respect the relevant laws and 

directives of the land. 

6) Notwithstanding the provision of Sub-Article (1) of this Article, the Agency shall issue business 

licenses representing only the Ministry of Trade and Industry. 

7) Notwithstanding the provision of sub-Article (1) of this Article amendments notarization, 

renewal, replacement or cancellation to be made in relation to documents stated therein shall be 

effected by the relevant Federal or Regional executive bodies. 



8) The appropriate investment organ shall, after rendering the services listed under Sub-Article (1) 

of this Article, notify the concerned government institutions so that the latter could conduct the 

necessary follow up. 

27) Transmission of Information on Investment 

Each regional investment organ shall transmit to the Agency information compiled with respect 

to the resource potential and investment opportunities of the Region as well as periodic repots on 

investment activities therein.  

PART EIGHT 

The Investment Board 

28) Members of the Board 

1) The number of members of the Investment Board shall be determined by Government. 

2) The Minister of Trade and Industry shall be the Chairperson of the Investment Board. 

3) The members of the Board shall be drawn from Government and private sector. 

4) The Director General of the Authority shall be a member of the Board. 

5) The Board shall have its own secretariat. The powers and duties of the Secretariat shall be 

determined by the internal rule of procedures of the Board. 

29) Powers and Duties of the Board 

The board shall: 

1) supervise and follow up, as the superior authority the implementation of this Proclamation and 

the activities of the Agency; 

2) decide on policy issues arising in connection with the implementation of  this Proclamation; 

3) issue directives necessary for the implementation of this Proclamation and regulations issued 

hereunder; 

4) submit, as necessary, amendments on investment incentives, to the Council of Ministers for 

approval; 

5) decide on appeals submitted to it by investors against decisions of the Agency; 

6) determine service fees to be charged by the Agency; 

7) approve the annual work program and budget of the Agency; 

8) publicly notify investors of directives it issues from time to time; 

9) whenever it deems necessary, decide on new or additional incentives, other than what is 

provided for under the Investment Incentives Regulations and submit same to the Council of 

Ministers for approval. 



30) Meetings of the Board 

1) The Board shall meet regularly once in a month. However, it may hold extra-ordinary 

meetings at any time when necessary. 

2) There shall be a quorum where more than half of the members are present at meetings of the 

Board. 

3) Decisions of the Board shall b passed by a majority vote, however, the chairperson shall have 

a casting vote in case of a tie.  

4) Without prejudice to the provisions of this Article, the Board shall draw up its own rules of 

procedure. 

PART NINE 

The Investment Agency  

31) Re-establishment 

1) The Investment Agency∗

32) Powers and Duties of the Agency 

 is hereby re-established as an autonomous public institution having 

legal personality; 

2) The Agency shall be accountable to  the Investment Board. 

The Agency shall: 

1) serve as a nucleus for matters of investment and promote, coordinate and enhance activities 

thereon; 

2) initiate and submit to the Board policy and implementation measures needed to create a 

conducive investment climate for both domestic and foreign investors and follow up the 

implementation of same upon approval; 

3) collect, compile, analyze and disseminate information on the resource potential of the 

country and on the investment opportunities it offers, promote concrete investment projects, 

provide, upon request, match making service of possible joint investment partners; 

4)Organize, with a view to helping promote investment, such activities as exhibitions, training 

and seminar locally or abroad as may be appropriate, give advisory support to investors;  

5) realize liaison and coordination between investors, public offices, regional Governments and 

other relevant organs, with a view to enhancing investment; 

6) Prepare and distribute pamphlets, brochures, films and other materials that help enhance 

investment; 
                                                             
∗ The Ethiopian Investment Agency shall be accountable to the Ministry of trade and Industry (Art. 33/5 of Proc. 
No. 471/2005 Definition of Powers & Duties of the Executive Organs of the FDRE Proclamation) 



7) issue investment permits in accordance with Article 25 of this Proclamation; 

8) Monitor the implementation of investment projects for which it has issued  permits and 

ensure that the terms of the investment permits are complied with; 

9) approve and register technology transfer agreements related to investments; 

10) negotiate bilateral investment promotion and protection treaties for conclusion between 

Ethiopia and other countries and sign same upon approval by the Council of Ministers; 

11) give advice and technical support to regional investment organs with a view to building up 

their capacity; and 

12) perform such other functions as may help to promote and enhance investment. 

33) Organization  of the Agency 

           The Agency shall have: 

(a) Director General to be appointed by the Government; and 

 (b) the necessary staff. 

34) Powers and Duties of the Director General 

1) The Director General shall be the Chief Executive officer of the Agency and, as such shall, 

subject to the general directives o the Board, direct and administer the activities of the Agency. 

2) With out limiting the generality of Sub Article (1) of Sub article (1) of this Article, the Director 

General shall: 

(a) exercise the duties of the Agency specified in Article 33  of this Proclamation; 

(b) employ and administer the personnel of the Agency in accordance with the Federal Civil 

Service Law; 

(c) prepare and submit to the Board the work program and budget of the Agency and implement 

same upon approval; 

(d) effect expenditure in accordance with the budget approved for the Agency; 

(e) represent the Agency in all its dealings with third parties; and 

(f) prepare and submit to the Board reports on the performance and financial opinions of the 

Agency. 

3) The Director General may, to the extent necessary for the efficient performance of the 

functions of the Authority, delegate part of his powers and duties to other officials as well as 

employees of the Agency.  



35) Source of Fund 

The sources of the fund of the Agency shall be:  

(a) budgetary allocations made by the Federal Government; 

(b) income, assistance and grants obtained from any other sources. 

36) Books of Accounts 

1) The Agency shall keep complete and accurate books of accounts 

2) The accounts and financial documents of the Agency shall be audited annually by the Auditor 

General or by auditors designated by him. 

PART TEN 
Miscellaneous Provisions 

37) Allocation of Land 

1) Where a regional Government receives an application for the allocation of land for an 

approved investment, it shall, on the basis of the Federal and its own laws, deliver within 60 days, 

the required land to the investor. 

2) The region shall allocate land for investment activities and transmit information on such 

allocations to the appropriate investment organ. 

3) Each Region shall, in the allocation of land, give priority to approved investments. 

4) The appropriate investment organ shall, in cooperation with the concerned regional executive 

organs, facilitate and follow up the allocation of land for approved investments. 

38) Employment of Expatriates 

1) Any investor may employ duly qualified expatriate experts required for the operation of his 

business. 

2) An investor who employs expatriates pursuant to Sub Article (1) of this Article, shall be 

responsible for replacing, within a limited period, such expatriate personnel by Ethiopians by 

arranging the necessary training thereof. 

3) Notwithstanding the provisions of Sub-Articles (1) and (2) of this Article, a foreign investor 

upon obtaining the prior consent of the Agency shall, without any restriction, have the right to 

recruit expatriate employees on top management positions of an enterprise of which he is the sole 

or major owner or shareholder 

39) Foreign Nationals Taken for Domestic Investors  

          1) Rights and privileges as well as restrictions solely relating to foreign investors shall not be 

applicable to a foreign national who invests in Ethiopia being taken for a domestic investor. 



           2) A foreign national, excluding an Ethiopian by birth, taken for a domestic investor shall declare 

same by filling in a form designed for such purpose by the Agency, and submit it together with 

his application for investment permit. 

40) Ownership of Immovable Property 

         1) Notwithstanding the provisions of Articles 390-393 of the Civil Code, a foreign national taken for 

a domestic investor or a foreign investor shall have the right to own a dwelling house and other 

immovable property requisite for his investment. 

         2) The provisions of Sub-Article (1) of this Article shall include those who have invested prior to 

the issuance of this Proclamation. 

41) Power delegated to the Ethiopian civil Aviation Authority and the Ethiopian Electricity 

Authority. 

    The Ethiopian civil Aviation Authority and the Ethiopian Electricity Authority shall: 

   (a) carry out functions delegated to them under Article 25 Sub-Article (2) in compliance      with 

this Proclamation and Regulations and directives issued there under. 

(b) forward to the Agency photocopies of the investment permits they issued and the relevant 

documents. 

42) Duty to Provide Information 

              Any executive organ of the Federal or a Regional Government shall have the duty to provide 

information relating to investment whenever so requested by appropriate investment organ.  

43) Repealed Laws 

1) The Investment Proclamation No. 37/1996 (as amended) is hereby repealed. 

2) No law, regulation, directive or practice inconsistent with this Proclamation shall have effect 

with respect to matters provided for in this Proclamation. 

44) Transitory Provisions 

           1) Notwithstanding the provisions of Article 43, incentives provided for in the Investment 

Proclamation NO. 37/1996 (as amended) and in regulations and directives issued thereunder 

shall remain applicable in respect of investment approved prior to the issuance of this 

Proclamation.  

           2) Where an investor, eligible for incentives under Investment Proclamation No. 37/1996 (as 

amended), opts instead to be a beneficiary of incentives provided for in this Proclamation and 



in regulations to be issued hereunder, he may notify the appropriate investment organ and be 

entitled thereby. 

 

45. Effective Date 

        This Proclamation shall come into force as of the 2nd day of July, 2002. 

Done at Addis Ababa, this 2nd day of July, 2002 

GIRMA WOLDE GIORGIS 

PRESIDENT OF THE FEDERAL 

DEMOCRATIC REPUBLIC OF ETHIOPIA 

 Annex II 

COUNCIL OF MINISTERS REGULATIONS NO. 84/2003(as amended by 

Regulations No. 146/2008) COUNCIL OF MINISTERS REGULATIONS ON 

INVESTMENT INCENTIVES AND INVESTMENT AREAS RESERVED 

FOR DOMESTIC INVESTORS 

These Regulations are issued by the Council of Ministers pursuant to Article 5 of the Definition of powers 

and Duties of the Executive Organs of the Federal Democratic Republic of Ethiopia Proclamation No. 

4/1995 (as amended) and Articles 6 and 9 of the Re-enactment of Investment Proclamation No. 280/2002. 

PART ONE  

General 

1. Short Title 

These Regulations may be cited as the “Investment Incentives and Investment  Areas Reserved for 

Domestic Investors Council of Ministers Regulations NO. 84/2003. 

2. Definitions 

Unless the context requires otherwise, in these Regulations: 

2.1. “Commission” means the Ethiopia Investment Commission ; 



2.2. “Board” means the Federal Investment Board; 

2.3. Capital gods” means machinery, equipment and accessories, needed to produce goods or render 

services; 

2.4. “Customs Duty” includes taxes levied on imported goods; 

2.5. “Income Tax” means tax levied on profits from business and categorized as the revenue of the 

Federal Government, Regional Governments or as their joint revenue; 

2.6. “Proclamation” means Investment Proclamation No. 280/2002; 

The definitions provided for under Article 2 of the Proclamation shall apply these Regulations. 

3. Investment areas reserved for Domestic Investors  

Areas of investment listed in the schedule attached to these Regulations are exclusively reserved for 

domestic investors. 

 

PART TWO 

 Exemption from Income Tax 

4. Investment Activities Eligible for Income Tax Exemption  

      1) Were an investor engaged in manufacturing, agro-industrial activities or investment areas of 

information and communication technology development or the production of agricultural 

products to be determined by directives to be issued by the Board: 

          (a) exports 50% (fifty per cent) of his products or services; or 

 (b) supplies 75% (seventy five per cent) of his product or services to an exporter as a production 

or service  input; 

 shall be eligible for income tax exemption for 5 years. 

  2) Notwithstanding the provisions of Sub Articles (1) of this Article the Board may, under special 

circumstances, grant income tax exemption for a period not longer than 7 years. However, the 

granting of income tax exemption for a period longer than 7 years requires the decision of the 

Council of Ministers.  



 3) An investor engaged in activities mentioned under Sub-Article (1) of this Article who exports less 

than 50% (fifty per cent) of his products or services, or supplies his products only to the domestic 

market shall be eligible for income tax exemption for 2 years. 

4) Not withstanding the provision of sub article (3) of this Article, Board may, under special 

circumstances, grant income tax exemption for a period not longer than 5 years. 

5) Notwithstanding the provision of Sub Article (3) of this Article, directives issued by the Board 

may prohibit exemption from income tax with respect to an investor who supplies his products or 

services only to the domestic market. 

6) Notwithstanding the provision of Sub Articles (1) and (3) of this Article, an investor who exports 

and hides and skins after processing up to crust level may not be entitled to incentives provided 

therewith. 

7) Notwithstanding the foregoing provisions of this Article, where the investment is in relatively 

under developed Regions such as Gambella, Benshangul and Gumuz. South Omo, in Afar Zones to 

be determined by the Board, Somali and other Regions determined by the Board, the investor shall be 

eligible for income tax exemption for an additional year period.  

8) The income tax exemption provided under the provisions of Article 4 of these Regulations shall be 

effective when the investor provides the information for the relevant revenue collecting institution 

and its validity is ascertained for each income tax period.  

5) Income Tax Exemption for Expansion or Upgrading of an Existing Enterprise 

An investor engaged in activities mentioned under Sub Article (1) of Article 4 of this Regulation 

who exports at least 50% (fifty percent) of his products or services and increases, in value, his 

production or services by over 25% (twenty five per cent) shall be eligible for income tax exemption 

for 2 years. 

6) Commencement of Period of Exemption from Income Tax 

The period of exemption from income tax shall begin from the date of commencement of production 

or the date of provision of services, as the case may be. 

7) Carry Forward of Losses 

An investor who has incurred loss within the period of income tax exemption shall be allowed to 

carry forward his loss for half of the income tax exemption period, after the expiry of such period.  



       PART THREE 

Exemption from the Payment of Customs Duty 

8) General 

1) An investor shall be allowed to import duty-free capital goods and construction materials necessary 

for the establishment of a new enterprise or for the expansion or upgrading of an existing enterprise. 

2) In addition, an investor granted with a customs duty exemption privilege shall be allowed to import 

duty-free capital goods necessary for his enterprise. 

3) Notwithstanding the provisions of Sub Articles (1) and (2) of this Article the Board may, by its 

directives, bar the duty-free importation of capital goods and construction materials where it finds that 

they are locally produced with competitive price, quality and quantity. 

4) An investor eligible for duty-free importation of capital goods pursuant to these Regulations shall 

be given the same privilege for spare parts whose value is not greater than 15% (fifteen percent) of 

the total value of the capital goods to be imported. 

9) Conditions for Importing Vehicles Duty-Free 

       1) Any investor may import duty free: 

          (a) ambulances used for emergency case of employees; 

          (b) buses used for tour operation services. 

     2) Without prejudice to the provision of sub-article (1) of this Article, the Board may issue 

directives on conditions of importing duty free: 

           (a) up to three 4-wheel drive vehicles for tour operation services; 

           (b) vehicles for any other investments depending on the type of the project. 

10) Areas of Investment Not Eligible for Customs Duty Exemption 

1) Notwithstanding the provision of Article 8 of these Regulations, the following areas of investment 

are not eligible for exemption from the payment of customs duty: 

(a)  hotels (excluding star-designated hotels), Motels, tea rooms, Coffee shops, Bars, night clubs and 

restaurants which do not have international standards; 

      (b) wholesale, retail and import trade; 

(c) maintenance services; 

(d) commercial road transport and car-hire services; 



(e) postal and courier services; 

(f) real estate development; 

(g) business and management consultancy services; 

(h) advertisement services; 

(i) cinematography and similar activities; 

(j) radio and television broadcasting services; 

(k) theatre and cinema hall operations; 

(l) customs clearances services; 

      (m) laundry services; 

 (n) travel agency trade auxiliary and ticket-selling services; 

(o) lottery and games of a similar nature; 

  2) Notwithstanding the provision of Sub-Article (1) of this Article, the Board may where it finds 

appropriate issue directives providing for additional areas of investment, which may not be eligible 

for exemption from the payment of customs duty. 

11) Transfer of Capital Goods Imported Free of Customs Duty 

Capital goods imported free of customs duty shall not be transferred to third parties not entitled to 

similar duty free privileges, unless prior payment of the customs duty is effected thereon. 

PART  FOUR     Miscellaneous Provisions 

12) Penalty 

Any investor who acts contrary to Article 11 of these Regulations shall be punishable in accordance 

with Article 73 of the Re-establishment and Modernization of Customs Authority Proclamation No. 

60/1997. 

13) Repealed and Non-effective Regulations and Directives 

1) Investment Incentives Council of Ministers Regulations No 7/1996 (as amended) and Investment 

Areas Reserved for Domestic Investors Council of Ministers Regulations No. 35/1998 are hereby 

repealed.  

2) Any Regulations or directives inconsistent with these Regulations shall not have effect with respect 

to matters provided for in these Regulations. 

14. Transitory Provision 

1) Notwithstanding the provision of Article 13 of these Regulations, incentives granted pursuant to 

the Investment Incentives Council of Ministers Regulations No. 7/1996 (as amended) and the  



directives issued there under, shall continue to take effect.  

2) Where an investor granted with incentives under Regulations No. 1996 (as amended) opts instead 

to be a beneficiary of incentives provided for in these Regulations, he may notify the appropriate 

investment organ and be entitled thereby. 

15) Effective Date 
These Regulations shall come into force on the date of their publication in the Federal Negarit Gazeta. 
Done at Addis Ababa, this 7th day of February, 2003 

 

 
MELES ZENAWI 
PRIME MINSTER OF THE FEDERAL  
DEMOCRATIC REPUBLIC OF ETHIOPIA 
 

SCHEDULE 

Areas of Investment Reserved for Domestic Investors  

1. The following areas are exclusively reserved for domestic investors:  

1) retail trade and brokerage: 

2) Wholesale trade (excluding supply of petroleum and its by-products as well as wholesale by 

foreign investors of their products locally produced); 

3) import trade (excluding LPG, bitumen and upon approval from the Council of Ministers, material 

inputs for export products); 

       4) export trade of raw coffee, chat, oilseeds, pulses, hides and skins bought from the market and live 

sheep, goats and cattle not raised or fattened by the investor; 

5) construction companies excluding those designated as grade 1; 

6) tanning of hides and skins up to crust level; 

7) hotels (excluding star-designated hotels), motels, pensions, tea rooms, coffee shops, bars, night 

clubs and specialized restaurants, 

8) travel agency, trade auxiliary and ticket selling services; 

9) car-hire and taxi-cabs transport services; 

10) commercial road transport and inland water transport services; 

11) bakery products and pastries for the domestic market; 

12)grinding mills; 



13) barber shops, beauty saloons, and provision of smith, workshops and tailoring services except by 

garment factories; 

14) building maintenance and repair and maintenance of vehicles; 

15) saw milling and timber making; 

16) customs clearance services; 

17) museums, heaters and cinema hall operations; 

18) Printing industries. 

2. Without prejudice to the  provisions of sub-Article (1) of this schedule, the following areas of 
investment are exclusively reserved for Ethiopian nationals: 
1) banking, insurance and micro credit and saving services; 
2) forwarding and shipping agency services; 
3) broadcasting services; and 
4) air transport services using aircraft with a seating capacity of up to 20 passengers.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

 

 

 

 

 

 

 

 


